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STATUS  OF  RECOMMENDATIONS  MADE  BY 
THE  NATIONAL  ACADEMY  OF  PUBLIC  AD- 
MINISTRATION ON  REFORMING  THE  ENVI- 
RONMENTAL PROTECTION  AGENCY 


THURSDAY,  FEBRUARY  29,  1996 

U.S.  Senate, 
Subcommittee  on  VA,  HUD,  and 

Independent  Agencies, 
Committee  on  Appropriations, 

Washington,  DC. 

The  subcommittee  met  at  10:09  a.m.,  in  room  SD-138,  Dirksen 
Senate  Office  Building,  Hon.  Christopher  S.  Bond  (chairman)  pre- 
siding. 

Present:  Senators  Hatfield,  Bond,  Burns,  Mikulski,  and  Lauten- 
berg. 

Also  present:  Senators  Campbell,  Chafee,  and  Baucus. 

NONDEPARTMENTAL  WITNESSES 

STATEMENT  OF  HON.  WILLIAM  RUCKELSHAUS,  CHAIRMAN  OF  THE 
BOARD,  BROWNING-FERRIS  INDUSTRffiS 

OPENING  STATEMENT  OF  CHRISTOPHER  S.  BOND 

Senator  Bond.  Good  morning. 

This  hearing  before  the  VA,  HUD,  and  Independent  Agencies 
Subcommittee  will  come  to  order. 

The  purpose  of  today's  hearing  is  to  assess  the  status  of  rec- 
ommendations made  by  the  National  Academy  of  Public  Adminis- 
tration in  its  1995  report,  "Setting  Priorities,  Getting  Results:  A 
New  Direction  for  EPA."  This  report,  as  most  of  you  here  will  re- 
member, was  commissioned  by  my  ranking  member,  who  served  as 
chair  of  this  subcommittee,  Senator  Mikulski,  in  recognition  of  the 
importance  of  allocating  limited  resources  to  those  problems  posing 
the  highest  risks  to  human  health  and  the  environment. 

While  our  environmental  regulatory  system  has  brought  about 
significant  progress  in  cleaning  up  and  preventing  degradation  to 
our  air,  water,  and  land,  there  are  many  shortcomings  with  the 
current  system.  Some  regulations  produce  only  marginal  benefits  at 
excessive  costs.  Some  are  too  prescriptive  and  inflexible,  preventing 
industry  from  implementing  the  most  cost-effective  and  innovative 
pollution  control  strategies.  States  and  localities  are  unable  to  allo- 
cate funds  to  their  own  highest  priorities  and  are  forced  to  count 
the  number  of  permits  they  have  issued,  rather  than  account  for 
real  environmental  progress. 

(1) 


NAPA's  report  identified  these  failings  and  made  recommenda- 
tions for  change.  NAPA  recommended  that  EPA  should  turn  more 
responsibility  over  to  the  States  and  that  it  should  provide  more 
flexibility  to  industry  in  achieving  environmental  standards. 

Incidentally,  this  recommendation  was  echoed  in  a  recent  report 
by  the  President's  Council  on  Sustainable  Development  which 
called  for  the  development  of  a  new,  alternative,  environmental 
management  system  that  achieves  more  protection  at  a  lower  cost 
by  offering  industry  regulatory  flexibility. 

NAPA  also  identified  serious  management  deficiencies  at  EPA. 
Its  organizational  structure  is  fragmented.  The  Agency  has  not  fo- 
cused its  attention  or  resources  on  the  most  pressing  environ- 
mental problems.  It  lacks  strategic  direction,  goals,  focus,  and  too 
many  staff  are  devoted  to  duplicating  States'  efforts. 

In  terms  of  the  budget,  NAPA  found  that,  "EPA's  recent  budgets 
have  been  driven  more  by  history,  inertia,  and  the  crises  of  the  mo- 
ment than  by  strategic  thinking  about  how  the  Agency  could  be 
most  effective." 

The  idea  that  EPA's  activities  ought  to  be  prioritized  based  on 
risk  was  not  new.  In  1990,  EPA's  own  Science  Advisory  Board  rec- 
ommended EPA  target  its  environmental  protection  efforts  on  the 
basis  of  opportunities  for  the  greatest  risk  reduction  and  that  EPA 
reflect  risk  based  priorities  in  its  strategic  planning  and  budget 
process. 

The  SAB's  1990  report  said: 

If  finite  resources  are  expended  on  lower  priority  problems  at  the  expense  of  high- 
er priority  risks,  then  society  will  face  needlessly  high  risks.  If  priorities  are  estab- 
lished based  on  the  greatest  opportunities  to  reduce  risk,  total  risk  will  be  reduced 
in  a  more  efficient  way,  lessening  threats  to  both  public  health  and  local  global 
ecosystems. 

Unfortunately,  6  years  later,  little  progress  seems  to  have  been 
made  in  establishing  risk  based  priorities.  While  the  Agency  has 
claimed  it  supports  NAPA's  recommendations  and  has  initiated  ac- 
tivities which  begin  to  address  them,  the  agency's  program  is  not 
comprehensive  and  does  not  fully  address  the  management  and  leg- 
islative problems  identified  by  NAPA.  Moreover,  concerns  have 
been  raised  about  Project  XL  and  the  common  sense  initiative,  ac- 
tivities which  EPA  began  largely  in  response  to  NAPA's  rec- 
ommendations, which  raised  questions  as  to  their  effectiveness  in 
resolving  systemic  problems. 

Following  the  hearing  we  held  last  May,  Senator  Mikulski  and 
I  wrote  to  EPA  Administrator  Browner  and  asked  the  Agency  to 
develop  a  plan  within  6  months  to  implement  NAPA's  recom- 
mendations, including  proposing  an  organizational  restructuring 
which  would  eliminate  fragmentation  and  do  away  with  functions 
which  duplicate  State  efforts. 

Unfortunately,  and  to  my  great  disappointment,  EPA  has  not  yet 
fully  responded  to  that  request.  While  the  Agency  has  initiated  a 
scheme  to  link  planning,  budgeting,  and  accountability,  which  is 
essential,  its  plan,  as  of  yet,  is  devoid  of  details  of  how  and  when 
this  key  initiative  will  be  implemented. 

Moreover,  this  initiative  sounds  very  much  like  one  which  began, 
and  apparently  did  not  succeed,  in  1989.  A  1988  GAO  management 
review  called  upon  EPA  to  "change  planning  and  budget  systems 


to  translate  the  goal  of  managing  for  measurable  environmental  re- 
sults into  operating  reality;  and  to  use  environmental  measures 
and  links  to  program  activities  to  help  assess  program  effective- 


ness." 


In  response  to  that  report,  EPA  began  a  strategic  planning, 
budgeting,  and  accountability  effort  in  early  1989.  Seven  years 
later,  the  Agency  has  still  not  been  able  to  remedy  this  key  failing. 

Furthermore,  many  activities  critical  to  the  successful  implemen- 
tation of  a  comprehensive  planning,  budgeting  and  accountability 
system  only  are  in  embryonic  stages  of  development  or  are  missing 
altogether. 

For  example,  more  than  1  year  after  the  Goals  2005  report  was 
in  draft  form,  the  Agency  still  has  not  completed  this  report,  which 
is  needed  for  a  meaningful  strategic  planning  process  to  get  off  the 
ground.  The  last  time  we  saw  the  Goals  report,  it  included  abso- 
lutely everything  of  interest  to  the  Agency  and  the  goals  were  not 
integrated,  prioritized,  or  risk  based. 

And  EPA  has  made  little  progress  in  developing  environmental 
performance  measures,  a  prerequisite  to  a  results  oriented  system. 
For  most  of  its  programs,  the  Agency  is  unable  to  demonstrate  a 
clear  relationship  between  its  activities  and  environmental  results. 
The  importance  of  developing  meaningful  accountability  measures, 
incidentally,  also  was  suggested  by  the  General  Accounting  Office 
in  its  1988  management  review.  They  recommended  EPA  identify 
measures  of  environmental  quality  and  link  program  activities  and 
the  measures  so  EPA  efforts  can  be  assessed. 

Their  suggestion  for  the  development  of  best  available  measures 
apparently  was  never  adopted  by  the  Agency. 

Finally,  the  request  made  last  May  by  Senator  Mikulski  and  me 
for  a  comprehensive  plan  to  address  NAPA's  management  rec- 
ommendations has  seemingly  not  been  complied  with.  The  Agency 
has  yet  to  address  such  key  issues  as  its  organizational  fragmenta- 
tion and  the  need  to  submit  a  legislative  reform  package  so  that 
States,  localities,  and  industries  can  adopt  flexible,  risk-based  solu- 
tions to  environmental  problems. 

While  there  seems  to  be  virtually  no  disagreement  on  most  of 
NAPA's  recommendations  and  many  of  them  are  validated  in  the 
recent  President's  Council  on  Sustainable  Development  report  and 
previous  reports  of  the  General  Accounting  Office,  the  Science  Ad- 
visory Board  and  others,  there  clearly  is  a  very  long  road  ahead  of 
us  in  achieving  them. 

I  must  say  I  was  extremely  discouraged  to  hear  Administrator 
Browner  claim  in  a  statement  earlier  this  week  that  the  Repub- 
lican budget  would  force  the  Agency  to  choose  between  setting 
standards  for  Cryptosporidium  in  drinking  water  and  setting  stand- 
ards for  toxics  and  pollutants  in  rivers  and  lakes.  There  is  no  truth 
to  that  statement. 

The  bill  which  the  President  vetoed  would  have  required  no  such 
choices. 

Yes;  it  would  require  the  Agency  to  begin  to  set  priorities,  but 
would  not  require  the  tradeoffs  described  by  the  Administrator.  In- 
cendiary rhetoric  does  not  help  our  efforts  to  forge  compromise  and 
I  was  disappointed  by  it. 


Despite  all  the  rhetoric  we  have  heard  over  the  past  years  about 
EPA  budget  cuts,  I  believe  we  can  have  a  strong  environmental 
protection  program  in  this  country  while  at  the  same  time  bal- 
ancing the  Federal  budget.  But  this  can  be  achieved  only  by  insti- 
tuting important  management  disciplines. 

We  can  and  must  set  priorities  for  environmental  protection  in 
order  to  achieve  the  largest  gains  for  increasingly  limited  available 
dollars. 

The  daunting  task  facing  this  committee  of  reducing  discre- 
tionary spending  even  further  in  fiscal  year  1997  below  current  lev- 
els makes  the  implementation  of  NAPA's  recommendations  impera- 
tive so  that  we  can  achieve  the  most  environmental  protection  for 
the  dollars  available.  Implementation  will  depend  heavily  upon  the 
commitment  of  EPA  leadership,  but  also  upon  the  willingness  of 
Congress,  the  regulated  community,  environmentalists  and  other, 
so-called  stakeholders,  to  pursue  bipartisan,  long-term,  systemic  re- 
forms. 

Today  we  will  discuss  the  progress  made  in  implementing 
NAPA's  reforms  and  assess  what  remains  to  be  done  both  by  EPA 
and  the  Congress.  We  will  discuss  what  it  means  to  recast  EPA's 
role  in  view  of  the  capacity  of  States  to  carry  out  environmental 
programs.  We  will  hear  views  from  the  industry  on  what  they  need 
to  achieve  for  the  best  environmental  results. 

We  are  very  pleased  to  have  with  us  a  number  of  experts  on 
these  issues.  I  am  delighted  to  have  former  EPA  Administrator  Bill 
Ruckelshaus  before  us.  These  issues  are  not  new  to  Mr.  Ruckels- 
haus  who  testified  3  years  ago  before  the  Environmental  Public 
Works  Committees  about  the  difficulties  imposed  by  EPA's  statu- 
tory framework  in  developing  integrated,  cost-effective  solutions  to 
the  highest  priority  problems. 

Mr.  Ruckelshaus  served  on  the  President's  Council  on  Sustain- 
able Development  and  recently  agreed  to  cochair  an  initiative  at 
the  Center  for  Strategic  and  International  Studies  to  develop  legis- 
lative solutions  to  the  systemic  problems  at  EPA.  We  anticipate  the 
recommendations  emerging  from  that  effort  will  help  Congress  ad- 
dress the  legislative  reforms. 

We  are  indeed  honored  to  be  joined  today  by  the  chairman  of  the 
Environmental  Public  Works  Committee,  Chairman  John  Chafee. 
We  hope  that  ranking  member  Baucus  will  also  be  able  to  join  us. 

I  intend  to  call  on  Senator  Chafee  after  deferring  first  to  my 
ranking  member.  We  have  invited  the  leadership  of  the  EPW  Com- 
mittee because  so  many  of  the  items  on  the  Agency  are  really  ones 
which  need  to  be  addressed  in  that  committee,  not  in  an  Appropria- 
tions Committee. 

We  also  will  hear  today  from  a  panel  of  State  commissioners  who 
will  discuss  the  status  of  activities  underway  to  improve  the  way 
EPA  oversees  the  States,  such  as  performance  partnership  agree- 
ments. 

We  will  then  hear  from  two  industry  representatives  and  then 
conclude  with  EPA's  Science  Advisory  Board  Chair  and,  finally, 
EPA's  Deputy  Administrator,  Fred  Hansen,  who  will  be  asked  to 
comment  on  this  testimony  as  well  as  the  other  information  avail- 
able. 


We  welcome  all  witnesses  today  and  look  forward  to  hearing 
their  testimony.  With  that,  let  me  turn  to  Senator  Mikulski. 

STATEMENT  OF  SENATOR  BARBARA  A.  MIKULSKI 

Senator  MlKULSKl.  Thank  you  very  much,  Mr.  Chairman,  and  I 
want  to  commend  you  for  holding  this  hearing  today  on  EPA  re- 
form. I  am  particularly  pleased  that  you  have  invited  such  excel- 
lent witnesses,  who  I  believe  will  bring  us  much  information.  But 
I  am  especially  pleased  to  see  that  you  have  invited  Mr.  William 
Ruckelshaus,  whom  I  consider  to  be  one  of  the  founding  fathers  of 
the  environmental  movement  in  the  United  States,  the  first  head 
of  EPA,  and  who  I  know  worked  with  my  predecessor  in  the  Sen- 
ate. 

I  hold  the  Mathias  seat  in  the  Senate,  and  I  know  you  and  he 
worked  very  well  and  actually  helped  us  institute  the  famous 
Chesapeake  Bay  study.  So  it  is  superb  that  you  are  with  us  today. 

Mr.  Chairman,  you  are  exactly  right.  When  I  chaired  this  sub- 
committee, I  wanted  to  have  an  independent  study  about  EPA  and 
were  we  getting  1  dollars'  worth  of  environmental  protection  for  1 
dollars'  worth  of  taxpayer  investment.  I  wanted  an  independent 
study.  I  didn't  want  a  lot  of  ideology  and  I  didn't  want  to  be  said 
about  whatever  came  out  of  the  study  that  oh,  that  came  from  in- 
dustry and  we  can't  pay  attention  to  that,  or  that  comes  from  the 
greenies  and  we  can't  pay  attention  to  that.  I  wanted  something 
that  would  give  us  a  thorough,  rigorous,  analysis.  That  is  why  I 
turned  to  the  National  Academy  of  Public  Administrators  and 
asked  them,  essentially,  three  questions:  No.  1,  tell  us  if  we  are 
getting  the  most  money  in  terms  of  a  risk-based  spending  of  EPA 
dollars?  In  other  words,  are  we  focusing  on  those  things  that  are 
the  greatest  threat  to  America's  public  health  and  safety  or  do  we 
respond  to  what  is  something  that  is  media  driven  or  the  crisis  of 
the  moment? 

No.  2,  is  what  was  the  effectiveness  of  the  agency's  organiza- 
tional structure  in  being  able  to  carry  out  priorities  and  tell  us,  too, 
about  the  allocations  and  resources  going  to  the  greatest  priorities 
related  to  public  health,  public  safety,  and  then,  also,  environ- 
mental protection  and  the  prevention  of  the  degradation  of  the  en- 
vironment? 

That's  why  we  came  out  with  this  report,  setting  priorities  and 
then  getting  results.  I  want  to  thank  NAPA  for  doing  this  and,  of 
course,  they  came  out  with  their  famous  report  saying  that  EPA 
has  too  many  overly  prescriptive  statutes. 

Mr.  Chairman,  I'd  like  to  say  that  Ms.  Browner  has  to  respond 
to  over  85  different  subcommittees  between  the  House  and  the  Sen- 
ate. It  is  the  Appropriations  Committee  that  is  the  only  one-stop 
shop  for  EPA  and  often  Ms.  Browner  spends  as  much  time  trying 
to  protect  the  environment  as  she  does  protecting  the  agency  ap- 
pearing before  all  these  committees. 

They  did  talk  about  the  overly  prescriptive  statutes.  They  talked 
about  handing  over  more  decisions  to  the  Government,  how  the  pri- 
vate sector  and  local  government  should  be  given  more  flexibility 
if  they  meet  better  than  required  performance,  and  that  also  EPA 
should  refine  and  expand  its  use  of  risk  assessment  and  cost-bene- 
fit analysis. 


So  I  think  NAPA  gave  us  a  good  report  on  what  we  needed  to 
do  proceeding  in  management,  and  I  know  we'll  hear  about  other 
issues  related  to  legislative  change. 

It  has  now  been  about  the  25th  anniversary  of  the  founding  of 
EPA  and  I  believe  we  need  to  take  a  new  look  at  EPA,  continue 
its  mission,  continue  to  reaffirm  the  values  that  caused  us  to  create 
EPA  in  the  first  place,  but  at  the  same  time  know  that  we  need 
an  EPA  that  is  more  entrepreneurial  and  less  bureaucratic.  We 
need  to  strive  for  an  EPA  that  is  focused  on  public  health  and  safe- 
ty results  and  not  process.  We  need  an  EPA  that  operates  from  a 
strategic  plan  based  on  scientific  assessment.  We  need  to  make 
sure  that  the  regulatory  framework  keeps  up  with  scientific  ad- 
vancement. 

Often  we  have  a  smokestack  regulatory  framework  when  we  now 
have  greater,  rapid  cyberspace  access  to  science  and  we  need  to 
make  best  use  of  technology.  But  also  what  we  need  is  for  EPA  to 
have  adequate  resources  for  being  able  to  carry  out  its  mission  and 
the  function  given  to  it  by  Congress. 

One  of  the  things  that  we  are  deeply  concerned  about  is  the  deep 
cuts  in  EPA  so  that,  no  matter  how  we  want  to  reorganize,  refocus, 
or  reinvent,  if  they  don't  have  the  resources  to  do  it,  we  will  falter. 

So  I  know  that  under  Carol  Browner's  leadership,  EPA  has  taken 
initiatives  to  implement  the  NAPA  study.  We  will  hear  more  about 
it. 

But  today  I  want  to  hear  from  the  witnesses. 

I  really  want  to  thank  you,  Mr.  Chairman,  for  continuing  the 
progress  that  was  made  in  the  report  that  was  commissioned  that 
accomplished  my  fondest  hope,  which  was  to  get  EPA  thinking,  but 
also  that  it  would  not  belong  to  a  single  party,  to  a  single  chair- 
man, and  that  we  can  keep  on  making  progress  and  get  1  dollars' 
worth  of  environmental  protection  for  1  dollars'  worth  of  taxes. 

Thank  you. 

Senator  Bond.  Thank  you  very  much,  Senator  Mikulski.  You  are 
the  one  who  began  this  effort  and  provided  the  critical  leadership 
in  getting  it  underway,  and  I  don't  think  that  there  is  any  way  that 
we  can  thank  you  enough  for  your  farsightedness  in  commissioning 
this  study.  I  commend  you  for  your  continued  commitment  to  that 
goal. 

Now  turning  to  Senator  Chafee,  I  know  you  have  other  respon- 
sibilities. Let  me  say  that  we  very  much  appreciate  your  joining  us, 
Senator.  This  is  an  area  in  which  your  committee  has  authorizing 
jurisdiction,  and  we  want  to  make  all  of  this  information  available. 
We  thank  you  very  much  for  joining  us. 

STATEMENT  OF  SENATOR  JOHN  H.  CHAFEE 

Senator  Chafee.  Thank  you  very  much,  Mr.  Chairman,  and  I 
note  that  not  only  you  but  Senator  Lautenberg  from  this  sub- 
committee is  on  the  Environment  and  Public  Works  Committee.  I, 
like  you,  look  forward  to  the  results  of  not  only  the  NAPA  study, 
which  has  been  produced,  but  the  commission,  the  group,  which 
Mr.  Ruckelshaus  is  interested  in  setting  up. 

I  had  the  privilege  of  meeting  with  Mr.  Ruckelshaus  last  evening 
and  got  an  outline.  I  think  it  is  very  worthwhile,  the  project  he  is 
going  to  undertake  with  his  group. 


Mr.  Chairman,  regrettably,  I  cannot  stay.  But  I  just  want  to  say 
let's  not  forget  the  achievements  that  have  been  made  under  the 
EPA. 

Ninety-eight  percent  of  the  lead  is  now  out  of  the  air,  and  that 
wasn't  true  25  years  ago. 

Twenty-five  years  ago,  two-thirds  of  our  lakes,  rivers,  and 
streams  in  this  country  were  nonswimmable  and  nondrinkable. 
Now  that  has  been  reversed. 

So  great  achievements  have  been  made,  and  I  don't  think  we 
want  to  lose  sight  of  those  achievements  as  we  reconsider  EPA's  re- 
sources and  highest  priorities. 

It  also  is  important,  Mr.  Chairman,  to  remember  that  it  is  the 
Congress  that  has  levied  many  of  these,  what  we  consider,  ridicu- 
lous requirements  upon  EPA.  For  example,  in  the  Safe  Drinking 
Water  Act,  the  EPA,  under  the  law,  was  required  to  come  up  with 
standards  for  25  new  contaminants  every  3  years.  Now  we  have 
changed  that.  We  responded  last  year.  As  you  know  by  a  vote  of 
99  to  0  we  passed  in  the  Senate  a  new  Safe  Drinking  Water  Act. 
And  those  requirements  will  be  changed. 

What  is  the  response  of  EPA  in  connection  with  Superfund?  Well, 
it's  always  the  neighbors  around  that  appeal  to  the  politicians  that 
put  the  pressure  on:  Take  care  of  that  site. 

So  EPA  is  struggling  under  mandates  frequently  levied  by  Con- 
gress and  in  other  instances  is  trying  to  respond  to  the  tremendous 
political  pressure  that  is  placed  on  them. 

In  conclusion  I  think  the  point  that  Senator  Mikulski  made  is  a 
very  important  one,  namely  if  we  give  duties  to  EPA,  we've  got  to 
give  them  adequate  resources  to  handle  those  duties.  I  commend 
the  interest  that  you've  taken  in  this  subject  and  look  forward  to 
the  testimony.  I  also  look  forward  to  the  further  report  that  will 
come  from  the  group  that  Mr.  Ruckelshaus  is  forming. 

Thank  you  very  much,  Mr.  Chairman. 

Senator  Bond.  Thank  you  very  much,  Senator  Chafee.  Your 
points  are  very  well  made.  We  accept  those  and  we  thank  you  very 
much  for  joining  us. 

Senator  Lautenberg. 

STATEMENT  OF  SENATOR  FRANK  R.  LAUTENBERG 

Senator  Lautenberg.  Thanks  very  much,  Mr.  Chairman.  I  want 
to  commend  you  and  Senator  Mikulski  for  holding  these  hearings 
today.  I  am  delighted  to  welcome  Mr.  Ruckelshaus  here.  He  comes 
with  excellent  credentials  and  has  a  voice  to  which  most  people 
here  will  listen. 

We  are  delighted  to  have  you  here.  I  have  examined  much  of  the 
testimony  you've  given  to  various  committees  and  the  speech  that 
you  made  in  front  of  the  Environmental  Law  Institute.  It  was  just 
excellent  foresight  on  the  issue. 

This  hearing  gives  us  an  opportunity  to  look  at  the  bigger  picture 
and  to  consider  how  environmental  laws  could  be  structured  for  the 
next  century.  Fortunately,  we  are  not  the  first  to  focus  on  the 
broad  issue  of  improving  regulation.  The  Clinton  administration's 
reinventing  Government  initiative  has  already  many  proposals  in 
this  area,  and  its  general  approach  seems  quite  consistent  with  the 
NAPA  study. 
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Now  EPA  has  taken  vigorous  steps  to  work  cooperatively  with  al- 
most all  of  the  various  stakeholders  in  developing  regulations.  It 
has  used  risk  assessments  more  realistically  at  Superfund  sites 
and  it  has  given  companies  some  needed  flexibility  to  meet  environ- 
mental requirements.  Additionally,  because  of  the  inevitability  of 
tight  budgets,  EPA  has  tried  hard  to  insure  that  its  limited  finan- 
cial assets  are  used  for  the  highest  priority  health  and  environ- 
mental concerns. 

These  efforts  have  used  comparative  risk  assessments  to  set  pri- 
orities while  still  following  statutory  mandates. 

I  look  forward  to  hearing  EPA's  update  on  that  effort. 

A  principal  criticism  of  the  NAPA  report  is  aimed  not  at  the 
Agency  but,  as  I  see  it,  at  the  Congress,  for  failing  to  make  laws 
that  are  flexible,  efficient,  and  consistent  with  the  public  needs. 

Similar  criticism  of  the  underlying  laws  was  included  in  the  ex- 
cellent speech,  Mr.  Ruckelshaus,  that  you  gave  before  the  Environ- 
mental Law  Institute.  I  agree  that  EPA  laws  are  too  prescriptive. 
But  it  is  important  to  remember  why  many  of  these  mandates  were 
first  established. 

Inflexible,  prescriptive  requirements  were  placed  in  several  stat- 
utes because  of  the  attempts  during  the  years  under  President 
Reagan  to  use  discretion  to  reduce  environmental  protection.  I 
agree  that  we  need  to  provide  flexibility  so  our  industries  and  citi- 
zens have  common  sense  alternatives  available  to  reduce  pollution. 

But  we  have  to  be  careful  because  history  has  shown  that  we 
cannot  always  count  on  the  wisdom  of  a  Bill  Ruckelshaus  or  a 
Carol  Browner  at  the  helm.  It  has  made  everybody  here  very  ten- 
tative about  things,  very  concerned  about  whether  or  not  we've  got 
enough  control.  And  the  response  is  a  reaction  that  says  well,  let's 
exercise  more  control.  That  then  begets  the  problems  that  we're 
talking  about. 

So  I  kind  of  appreciate  the  support  for  a  unified  statute  covering 
air,  water,  and  land  pollution.  But  I  am  concerned  about  whether 
at  this  time  it  is  appropriate  for  such  an  effort.  With  the  forces 
today  that  are  aligned  against  EPA,  any  major  restructuring  of  en- 
vironmental laws  could  very  well  become  a  vehicle  for  terrific  mis- 
chief. 

Take  something  like  the  community  right  to  know  law.  I  perhaps 
am  not  objecting  because  I  authored  that  legislation.  It  is  a  law 
that  critics  of  command  a  control  laws  should  think  is  a  perfect  ex- 
ample of  how  environmental  laws  could  work.  The  law  has  contrib- 
uted to  a  42-percent  reduction  in  emissions  from  facilities  since 
1989,  a  reduction  of  2  billion  pounds  of  toxic  emissions. 

Yet  the  law  requires  nothing  other  than  report  it,  say  it.  It  is  not 
at  all  prescriptive.  There  are  no  great  penalties  involved.  We  are 
not  saying  that  you  have  to  reduce  the  emissions.  We  simply  say 
tell  the  public  what  it  is  that  you  are  putting  into  the  air. 

Given  the  expressed  concern  about  prescriptive  requirements 
from  many  Members  of  Congress,  one  might  assume  that  this  is 
the  kind  of  environmental  approach  that  would  enjoy  broad  support 
in  the  Congress.  And  yet,  the  Senate  just  last  year  voted  to  gut 
that  law  during  consideration  of  the  regulatory  reform  bill. 


It  makes  one  wonder:  If  even  this  law  is  on  the  target  list,  how 
much  environmental  protection  would  survive  if  Congress  now  de- 
veloped a  generic  statute? 

Another  issue  I'd  like  to  hear  the  witnesses  address  is  the  dif- 
ficulty of  reconciling  the  different  priorities  of  the  public  and  of  the 
scientists  who  use  comparative  risk  assessment.  These  different 
priorities  were  highlighted  in  the  treatise,  "Unfinished  Business,  a 
Comparative  Assessment  of  Environmental  Problems."  This  1987 
report  of  EPA's  Science  Advisory  Board  listed  what  the  scientific 
community  thought  were  the  correct  priorities  for  EPA.  Interest- 
ingly, these  priorities  were  almost  the  reverse  of  the  public's  view 
of  priorities,  and  the  Congress'  funding  priorities  followed  public's 
priorities,  not  the  scientists. 

I  think  Senator  Chafee  made  that  point  very  well.  The  pressure 
from  home  is  quite  significant. 

Now  some  around  here  might  assume  that  the  scientists  were 
the  ones  who  new  best.  But  it's  not  that  simple.  We  do  live  in  a 
democracy,  I  need  not  remind  you.  We  also  live  in  an  age  in  which 
a  large  proportion  of  Americans  distrust  their  Government. 

Would  Americans  really  accept  decisions  about  environmental 
priorities  set  by  EPA  scientists,  who  are  widely  derided  as  bureau- 
crats? I  doubt  it. 

Another  concern  is  the  impact  of  turning  over  authority  to  the 
States.  In  theory,  especially  in  States  with  a  strong  environmental 
record  like  New  Jersey,  I  think  it  makes  sense.  However,  the  re- 
ality is  more  difficult. 

Take  New  Jersey,  for  example.  It  has  a  strong  environmental 
record.  The  State  has  been  used  as  an  example  of  a  State  that 
would  take  evolution  and  do  an  excellent  job.  Yet  the  same  political 
pressures  from  critics  of  environmental  protection  are  being  rep- 
licated at  the  State  level. 

Our  Governor  is  very  popular  with  an  excellent  record.  She  has 
proposed  a  record  that  would  mean  a  30-percent  cut  in  the  State 
environmental  agency  since  she  took  office.  These  cuts  would  force 
extensive  layoffs  and  would  reduce  the  agency's  ability  to  process 
permits,  to  conduct  needed  research,  and  to  make  informed  judg- 
ments about  which  risks  are  really  the  biggest  problem. 

With  other  cutbacks  and  antienvironmental  pressures  in  many 
States,  we  need  to  be  cautious  before  shifting  broad  responsibilities 
to  the  States.  Keep  in  mind  also  that  States  today  are  in  desperate 
competition  for  jobs.  We  have  all  seen  this.  Do  we  want  the  States 
to  compete  by  lowering  environmental  enforcement  or  standards?  I 
think  not. 

But  it  is  happening.  Promises  are  being  made  that  cannot  be  met 
and  still  satisfy  the  resident  population.  Many  of  our  pollution 
problems,  such  as  water  and  air,  do  not  respect  State  boundaries 
and  require  a  national  approach.  EP.A  has  been  most  respectful  of 
States  and  has  all  but  turned  a  blind  eye  to  States  that  were  not 
competently  enforcing  the  laws  that  have  already  devolved. 

EPA  will  go  to  great  lengths  not  to  embarrass  a  Governor.  But 
if  devolution  is  to  be  expanded,  there  must  be  proper  oversight  at 
the  Federal  level. 

I  look  forward  to  the  witnesses'  comments  on  these  issues. 


10 

Once  again,  Mr.  Chairman,  thank  you  very  much  for  the  oppor- 
tunity to  make  this  statement  and  for  holding  this  hearing. 

Mr.  Ruckelshaus,  with  your  distinguished  career  in  Government 
and  in  private  industry,  your  credentials  are  unique.  I  look  forward 
to  hearing  your  testimony. 

Senator  BOND.  Thank  you  very  much,  Senator  Lautenberg. 

Senator  Burns. 

Senator  Burns.  Thank  you,  Mr.  Chairman.  In  the  interest  of 
time,  I  ask  that  my  statement  be  made  a  part  of  the  record. 

Senator  Bond.  It  will  be  done. 

STATEMENT  OF  SENATOR  CONRAD  BURNS 

Senator  Burns.  I  want  to  iterate  what  we  talked  about  yesterday 
when  we  talked  about  rules  and  regulations  as  far  as  the  Govern- 
ment is  concerned.  I  see  things  happening  in  this  report  that  I 
think  is  going  to  benefit  all  of  us,  that  bureaucracy  should  be  an 
advocate  of  what  people  are  trying  to  do,  rather  than  the  iron  fist, 
so  as  to  give  people  a  reason  to  do  the  right  thing.  I  see  a  change 
because  people  do  distrust  their  Government,  a  change  in  an  orga- 
nization that  I'm  familiar  with  that  has  been  slowly  turned  into  an 
enforcement  group,  rather  than  a  support  group.  That  is  the  Soil 
Conservation  Service. 

Over  all  the  years,  the  great  work  that  we've  done  in  soil  con- 
servation, water  conservation,  and  in  our  farming  community,  a 
very  respected  group,  now  they  are  put  into  a  position  where  they 
are  an  enforcement  group  now  for  conservation  plans  and  their 
whole  personality  has  changed. 

I  think  we  want  to  get  back  to  the  original  personality.  Our  agen- 
cies should  be  an  advocate  of  people  that  are  trying  to  do  the  right 
thing.  I  am  certainly  glad  to  see  our  witness  here  today  and  I  look 
forward  to  his  testimony.  I  have  already  read  part  of  it. 

PREPARED  STATEMENT 

I  appreciate  this  opportunity  and  your  holding  these  hearings  be- 
cause I  think  this  is  a  step  in  the  right  direction  of  taking  away 
the  friction  that  happens  between  enforcement  regulators  and  try- 
ing to  understand  what  the  end  goal  is  and  what  we  are  really  try- 
ing to  do. 

I  thank  you  very  much  for  that. 

Senator  Bond.  Thank  you  very  much,  Senator  Burns. 

[The  statement  follows:] 

Prepared  Statement  of  Conrad  Burns 

Mr.  Chairman,  I  am  pleased  you  called  this  hearing  today  so  the  Subcommittee 
can  continue  to  consider  the  recommendations  for  the  Environmental  Protection 
Agency  (EPA)  made  by  the  National  Academy  of  Public  Administration  (NAPA). 

There  is  a  huge  debate  on  where  the  government  is  going.  This  country  is  at  a 
turning  point.  What  role  should  the  government  have  in  our  lives?  What  authority 
should  be  delegated  to  the  states?  And,  how  do  we  reduce  government  spending, 
while  not  reducing  services? 

The  NAPA  review  and  report  is  a  good  step  in  helping  to  shed  light  on  how  we 
can  make  EPA  more  efficient.  Everyone  wants  a  safe  and  clean  environment.  There 
is  no  constituency  fo  r  dirty  water. 

However,  the  public  has  a  mistrust  about  the  government  in  general.  Many  Mon- 
tanans  believe  the  EPA  has  abandoned  common  sense  and  science  based  decisions. 
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In  general,  it  seems  the  agency  doesn't  provide  services  but  instead  concentrates  on 
the  bureaucratic  process. 

The  NAPA  report  raised  some  very  pertinent  issues.  We  need  to  re-examine  the 
public  purpose  of  the  EPA  and  how  the  agency  helps  either  public  and  private  enti- 
ties achieve  this  purpose.  We  need  to  find  more  effective  ways  to  mobilize  EPA  re- 
sources and  develop  a  strategy  for  organizational  change. 

As  I  stated  earlier,  our  country  is  at  a  turning  point.  Fiscal  resources  are  getting 
more  and  more  limited.  That  is  a  reality.  Therefore,  we  must  set  priorities.  Every 
agency,  not  just  EPA,  needs  to  define  its  mission  and  set  priorities.  For  EPA,  we 
need  to  turn  away  from  the  "find  and  fine"  bureaucratic  mentality  and  start  provid- 
ing services  to  folks  on  the  ground. 

Again,  Mr.  Chairman,  thank  you  for  holding  this  hearing  today,  and  I  look  for- 
ward to  the  testimony  from  our  witnesses. 

Senator  Bond.  Now  we  are  very  pleased  to  be  joined  by  the  rank- 
ing member  of  Environment  and  Public  Works. 

Senator  Baucus,  I  said  when  Senator  Chafee  was  here  that, 
while  the  hearing  is  being  held  in  the  Appropriations  Committee, 
we  expected  that  many  of  the  recommendations  that  will  ultimately 
come  from  Mr.  Ruckelshaus's  group  and  others  will  be  ones  that 
will  be  directed  to  the  Environment  and  Public  Works  Committee. 
I  think  it  is  vitally  important  that  we  share  this  information  with 
you  and  your  staff,  and  we  very  much  appreciate  your  joining  us 
for  as  long  as  you  can  stay. 

You  are  welcome  to  be  here  and  we  are  delighted  to  have  a  state- 
ment from  you. 

STATEMENT  OF  SENATOR  MAX  BAUCUS 

Senator  Baucus.  Thank  you  very  much,  Mr.  Chairman.  I  very 
much  appreciate  the  cooperation  in  working  with  the  authorizing 
committee,  and  also  your  particularly  inviting  Senator  Chafee,  the 
chairman  of  the  committee,  and  myself,  as  well  as  Senator  Lauten- 
berg.  I  am  also  pleased  to  be  on  the  same  committee  as  my  col- 
league from  Montana,  Senator  Burns. 

Mr.  Ruckelshaus,  also  thank  you  for  taking  yet  another  oppor- 
tunity and  more  time  to  share  your  thoughts  with  us.  You  have 
provided  tremendous  service  to  this  country  as  past  Administrator 
of  EPA  and  in  other  capacities  as  well.  I  thank  you  very  much  for 
your  continued  service. 

Mr.  Chairman,  I  appreciate  your  holding  this  hearing  on  the 
NAPA  report.  As  you  know,  it  does  several  things.  First,  it  impli- 
cates EPA's  budget,  which  is  a  responsibility  of  this  subcommittee, 
and  it  also  implicates  the  underlying  laws  that  EPA  administers, 
like  the  Clean  Air  Act  and  the  Clean  Water  Act,  which  are  the  re- 
sponsibility of  the  Environment  and  Public  Works  Committee. 

Today's  hearing  I  think  helps  us  compare  notes  and  coordinate 
our  efforts — that  is,  not  only  the  two  committees,  but  Mr.  Ruckels- 
haus and  others,  which  is  to  the  good.  I  also  want  to  commend  you 
again,  specifically,  Mr.  Chairman,  and  Senator  Mikulski  for  com- 
missioning the  NAPA  report.  It  is  an  important  contribution  in  the 
debate  about  how  we  can  improve  our  environmental  laws.  That  re- 
port is  an  additional  help  to  us. 

The  major  environmental  laws  that  were  enacted  25  years  ago  I 
think  by  and  large  have  worked  well.  We  have  to  remember  what's 
good  as  well  as  what  we're  trying  to  improve.  They've  worked  well 
because  our  rivers  are  cleaner  than  they  were  25  years  ago.  Our 
air  is  easier  to  breathe.  It's  cleaner  than  it  was  25  years  ago.  There 
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have  been  major  improvements  in  our  air  and  our  water  and  also 
in  the  land. 

We  are,  in  a  sense,  I  think,  the  victims  of  our  own  success.  We 
still  face  significant  environmental  problems.  What  are  they?  They 
include  global  warning,  which  is  still  a  problem  that  we  face.  Also, 
nonpoint  source  pollution  is  another  problem.  But  these  tend  to  be 
more  subtle  and  they  are  more  complex  than  the  earlier  problems 
that  were  addressed  a  generation  ago  by  major  underlying  environ- 
mental statutes,  like  the  Clean  Air  and  Clean  Water  Acts. 

As  a  consequence,  these  new  problems  require  fresh  thinking, 
such  as  that  provided  by  the  NAPA  report. 

I  am  particularly  interested  in  the  issue,  Mr.  Chairman,  that  is 
referred  to  as  alternative  compliance.  As  you  know,  the  NAPA  re- 
port recommends  that  EPA  provide  greater  flexible  to  companies 
that  demonstrate  superior  environmental  performance. 

As  a  general  matter,  I  think  that  makes  good  sense.  If  a  com- 
pany can  work  with  the  local  community  and  can  figure  out  a  way 
to  achieve  more  environmental  protection  at  a  lower  cost,  I'm  all 
for  it.  But,  as  so  often  is  the  case,  the  devil  is  in  the  details.  Before 
we  enact  sweeping  alternative  compliance  legislation,  we  need  to 
make  sure  that  EPA  and  the  States  have  the  resources  to  manage 
that  program.  We  have  to  make  sure  that  community  groups  will 
be  involved  and  we  need  to  make  sure  that  there  are  sufficient 
safeguards  to  prevent  flexibility  from  being  used  to  create  unwar- 
ranted loopholes;  that  is,  we  want  to  assure  that  cleaner  air  does 
not  result  in  dirtier  water. 

Given  these  considerations,  it  is  prudent  to  start  with  a  kind  of 
pilot  project,  expanding  on  the  administration's  work  under  Project 
XL.  That  way  we  can  work  out  the  bugs,  and,  believe  me,  there  will 
be  bugs.  It  is  important  that  we  find  them  in  a  way  that  causes 
fewer  problems  than  otherwise  would  be  the  case. 

I  look  forward  to  working  with  you,  Mr.  Chairman,  and  others, 
who  are  interested  in  alternative  compliance.  Finally,  let  me  add 
a  general  note  of  caution  to  the  debate  about  the  NAPA  report.  In 
some  cases,  a  smarter  approach  to  environmental  protection  will  be 
more  resource  intensive,  not  less.  For  example,  if  we  want  EPA  to 
do  a  lot  more  risk  assessment,  it  is  going  to  take  time.  It  is  going 
to  take  money. 

The  same  is  true  if  we  want  EPA  to  shift  to  more  flexible  site 
specific  regulations.  As  you  know,  Mr.  Chairman,  better  than  any- 
one, the  budget  is  tight.  So  as  we  consider  new  approaches,  we 
must  realistically  consider  whether  we  are  willing  to  provide  the 
resources  necessary  to  run  the  program. 

Again,  Mr.  Chairman,  I  thank  you  for  the  invitation.  I  look  for- 
ward to  working  with  you  as  you  review  the  NAPA  report  and  un- 
dertake other  actions  that  are  relevant  to  what  we  are  trying  to  do 
here. 

Senator  Bond.  Thank  you  very  much,  Senator  Baucus.  At  the 
risk  of  imposing  just  60  seconds  more  on  Mr.  Ruckelshaus's  time, 
I  want  to  handle  a  couple  of  housekeeping  items. 

At  the  subcommittee's  request,  NAPA  has  prepared  a  brief  analy- 
sis of  the  activities  EPA  undertook  in  response  to  the  recommenda- 
tions 1  year  ago.  NAPA  has  indicated  in  this  letter  that  the  Agency 
has  put  together  a  strong  agenda,  yet  its  timetable  and  strategy  for 


13 

implementing  the  agenda  have  not  yet  been  developed.  According 
to  NAPA: 

If  change  is  to  occur,  the  Agency  must  be  a  number  of  key  initiatives  off  the 
ground,  orchestrate  these  initiatives  so  they  work  together  effectively,  articulate  a 
clear  and  convincing  vision  of  the  future,  and  lay  out  a  strategy  and  work  plan  for 
the  remaining  steps. 

NAPA  further  indicates: 

The  systemic  change  which  EPA  has  embraced  will  involve  not  just  a  series  of 
independent  initiatives  but  a  coherent,  far  reaching  effort  which  will  involve  most 
of  EPA's  staff  and  stakeholders. 

PREPARED  STATEMENT 

In  addition,  the  General  Accounting  Office  has  prepared  testi- 
mony for  the  record  on  the  status  of  EPA's  initiatives  to  improve 
its  relationship  with  the  States.  GAO  generally  found  that  EPA  has 
made  progress,  but  much  more  remains  to  be  done. 

I  ask  unanimous  consent  that  these  items  be  included  in  the 
record. 

Without  objection,  that  will  be  done. 

[The  statement  follows:] 

Prepared  Statement  of  the  General  Accounting  Office 

Mr.  Chairman  and  Members  of  the  Subcommittee:  We  appreciate  the  opportunity 
to  discuss  several  initiatives  of  the  Environmental  Protection  Agency  (EPA)  as  the 
Subcommittee  reviews  the  agency's  implementation  of  the  National  Academy  of 
Public  Administration's  (NAPA.)  April  1995  recommendations  to  change  the  nation's 
approach  to  environmental  protection.  As  you  know,  we  testified  last  May  before 
this  Subcommittee  on  two  major  issues  that  NAPA  discussed  in  its  report  to  the 
Congress:  EPA's  ability  to  target  its  resources  to  the  nation's  highest  environmental 
priorities  and  its  working  relationship  with  the  states.1 

Today,  I  would  like  to  discuss  EPA's  actions  to  improve  the  EPA-state  relation- 
ship. In  addition,  I  would  like  to  highlight  the  findings  of  a  report 2  that  we  issued 
last  month  on  three  states'  efforts  to  achieve  efficiencies  in  environmental  programs 
by  integrating  their  regulatory  activities  across  programs. 
In  summary: 

— EPA  has  improved  its  relations  with  the  states  and  continues  to  take  actions 
to  address  this  problem.  These  actions  include  plans  to  create  a  National  Envi- 
ronmental Performance  Partnership  System  that  allows  states  more  input  into 
program  decisions  and  reduces  EPA's  oversight  of  states  that  perform  well.  In 
addition,  EPA  has  proposed  legislative  authority  to  establish  "Performance 
Partnership"  grants  that  would  permit  the  states  to  consolidate  multiple  grants 
from  EPA  into  one,  potentially  giving  them  more  flexibility  in  using  the  funds. 
Both  of  these  efforts  will  help  address  recommendations  we  made  in  our  1995 
report 3  for  improving  the  use  of  available  program  funds  and  EPA's  oversight 
of  state  environmental  programs.  However,  it  is  too  soon  to  determine  the  effec- 
tiveness of  these  efforts  because  the  consolidated  grants  have  not  yet  been  au- 
thorized, and  states  have  been  slow  to  accept  the  National  Environmental  Per- 
formance Partnership  System  until  they  know  more  about  how  it  will  work. 
— Our  report  on  the  efforts  of  Massachusetts,  New  Jersey,  and  New  York  to  inte- 
grate their  regulatory  activities  across  programs  (integrated  environmental 
management)  shows  potential  for  reducing  pollution  and  increasing  regulatory 
efficiency.  Officials  of  each  of  the  states  and  representatives  of  industries  lo- 
cated in  these  states  generally  reported  positive  results  from  their  use  of  inte- 
grated management  approaches. 


'Environmental    Protection:    Current   Environmental   Challenges   Require   New   Approaches 
(GAO/T-RCED-95-190,  May  17,  1995). 

2  Environmental  Management:  An  Integrated  Approach  Could  Reduce  Pollution  and  Increase 
Regulatory  Efficiency  (GAO/RCED-96-41,  Jan.  31,  1996). 

3  EPA  and  the  States:  Environmental  Challenges   Require  a  Better  Working  Relationship 
(GAO/RCED-95-64,  Apr.  3,  1995). 
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However,  the  integrated  approaches  also  brought  into  focus  certain  problems 
with  the  current  federal-state  relationship,  including  the  lack  of  flexibility  in 
both  the  way  federal  funds  are  allocated  to  programs  and  EPA's  requirements 
for  reporting  on  program  activities.  The  states  have  been  required  to  engage  in 
extensive  discussions  and  negotiations  to  obtain  funds  for  these  activities,  and 
duplicative  reports  have  been  required  on  the  results  achieved  in  order  to  sat- 
isfy the  requirements  of  individual  environmental  statutes.  EPA  officials  believe 
that  the  agency's  proposed  consolidated  grants  would  provide  states  with  easier 
access  to  funding  for  these  types  of  activities  and  promote  the  integrated  report- 
ing of  their  activities. 

BACKGROUND 

Over  the  years,  the  Congress  has  enacted  over  a  dozen  environmental  statutes  to 
protect  human  health  and  the  nation's  air,  land,  and  water  from  pollutants.  EPA 
is  charged  with  implementing  these  statutes  and  their  associated  regulations.  EPA, 
in  turn,  has  delegated  a  growing  number  of  its  responsibilities  to  the  states.  Since 
the  1970's,  states  have  expressed  concerns  about  the  burden  of  EPA's  oversight  and 
reporting  requirements  and  the  lack  of  flexibility  in  federal  requirements  to  deal 
with  local  problems.  These  concerns  have  been  exacerbated  as  the  states  have  been 
given  greater  responsibility  without  a  commensurate  increase  in  federal  assistance. 

The  statutes,  regulations,  and  requirements  that  EPA  places  on  the  states  are 
generally  medium-specific.  That  is,  a  different  set  of  statutory,  regulatory,  and  EPA 
requirements  is  generally  established  to  protect  the  air,  water,  and  land,  often  with- 
out adequate  consideration  of  the  impact  of  one  set  of  requirements  on  another.  The 
integrated  environmental  management  concept  allows  the  states  the  flexibility  to 
manage  their  activities  across  programs  or  media  to  establish  priorities  and  achieve 
efficiencies. 

Our  1995  report  called  for  EPA  to  address  the  states'  need  for  flexibility  by  work- 
ing with  individual  states  to,  among  other  things,  establish  (1)  how  limited  re- 
sources can  be  used  most  effectively  and  efficiently  and  (2)  the  level  of  oversight 
that  takes  into  account  the  states'  ability  to  fulfill  their  environmental  obligations. 
In  addition,  we  recommended  that  EPA's  offices  consult  the  states  as  early  as  pos- 
sible before  important  policy  decisions  are  made  and  share  information  on  issues  of 
interest  and  concern. 

NAPA's  principal  recommendations  for  enhancing  the  EPA-state  partnership  also 
focused  on  increased  flexibility  for  states.4  Specifically,  NAPA  recommended  that 
EPA,  among  other  things,  revise  its  approach  to  oversight,  rewarding  high -perform- 
ing states  with  grant  flexibility,  reduced  oversight,  and  greater  autonomy.  NAPA 
also  recommended  that  the  Congress  authorize  EPA  to  consolidate  program  grants 
into  an  integrated  environmental  grant  for  those  states  whose  performance  war- 
rants it.  The  grant's  purpose  would  be  to  make  the  greatest  possible  reductions  in 
risks  to  human  health  and  the  environment. 

On  May  17,  1995,  EPA  announced  plans  to  create  a  National  Environmental  Per- 
formance Partnership  System.  This  system  is  to  fundamentally  change  the  EPA- 
state  relationship  by  setting  new  goals  for  environmental  protection  and  giving  the 
states  broad  flexibility  to  meet  them.  More  specifically,  the  new  system  places  great- 
er emphasis  on  the  use  of  environmental  goals  and  indicators,  calls  for  environ- 
mental performance  agreements  between  EPA  and  individual  states,  provides  oppor- 
tunities for  less  oversight  of  state  programs  that  exhibit  high  performance  in  certain 
areas,  and  establishes  a  greater  reliance  on  environmental  and  programmatic  self- 
assessments  by  the  states.  The  plans  were  developed  by  a  joint  EPA-state  task 
force. 

EPA  HAS  IMPROVED  ITS  RELATIONS  WITH  THE  STATES  BUT  BARRIERS  REMAIN 

As  we  noted  in  our  April  1995  report,  EPA  requires  a  good  working  relationship 
with  the  states  because  it  relies  upon  them  to  manage  most  federal  environmental 
programs.  We  believe  that  the  historically  poor  EPA-state  relationship  has  im- 
proved, but  it  continues  to  be  strained,  and  program  implementation  suffers  as  a 
result.  While  state  and  federal  program  managers  agree  overwhelmingly  that  meet- 
ing the  costs  of  environmental  programs  is  their  most  important  challenge,  an  im- 
proved EPA-state  relationship  could  help  by  making  program  management  more  ef- 
ficient and  cost-effective.  In  addition,  the  states  have  criticized  EPA's  oversight  as 
micromanagement  of  state  programs.  EPA  has  taken  positive,  though  tentative, 
steps  toward  improving  its  relationship  with  the  states,  in  particular  trying  to  pro- 


4  Setting  Priorities,  Getting  Results:  A  New  Direction  for  EPA  (National  Academy  of  Public 
Administration,  Apr.  1995). 
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vide  the  states  with  the  flexibility  to  achieve  cost  efficiencies  and  to  address  the 
states'  priorities.  However,  one  of  the  root  causes  of  the  agency's  past  problems — 
a  prescriptive,  media-based  legislative  framework — remains  firmly  in  place. 

Meeting  the  increasing  costs  of  environmental  programs 

The  costs  of  implementing  federal  environmental  requirements  are  significantly 
impacting  the  budgets  of  many  state  governments.  For  example,  EPA  estimated  a 
nationwide  $154  million  shortfall  in  the  National  Pollutant  Discharge  Elimination 
System  (NPDES)  for  fiscal  year  1995. 6  The  financial  gap  between  environmental 
programs'  needs  and  available  resources  has  become  the  central  issue  in  the  states' 
ability  to  meet  the  programs'  requirements  and  in  the  states'  relationship  with  EPA. 
This  has  become  the  central  issue  because  prescriptive  statutory,  regulatory,  and  in- 
ternal EPA  requirements  often  exacerbate  the  resource  problem  by  limiting  the 
states'  flexibility  to  pursue  cost-effective  environmental  strategies.  To  help  the 
states  make  the  best  use  of  available  program  funds,  in  our  1995  report  we  rec- 
ommended that  EPA's  program  offices  work  with  the  states — within  the  limitations 
of  existing  environmental  law — to  identify  how  each  state's  resources  can  be  most 
efficiently  and  effectively  allocated  within  each  program  to  address  the  state's  high- 
est-priority environmental  problems.  Such  an  approach  could  be  enhanced  by  inte- 
grating the  statutory  framework  within  which  the  states  and  EPA  operate  to  allow 
the  flexibility  to  set  priorities  across  individual  programs. 

In  response  to  this  problem,  a  major  component  of  EPA's  National  Environmental 
Performance  Partnership  System  is  a  joint  planning  and  priority-setting  dialogue 
with  the  states  that  is  intended  to  replace  the  current  annual  work  plan  process. 
This  dialogue,  known  as  Environmental  Performance  Partnership  Agreements,  is  to 
be  based  on  the  analysis  and  strategic  direction  set  by  EPA's  national  and  regional 
program  managers,  as  well  as  by  the  states.  Among  other  things,  it  includes  joint 
EPA-state  planning  and  priority  setting,  which  should  increase  the  states'  input, 
and  increased  use  of  environmental  goals  and  indicators,  which  could  help  provide 
some  flexibility  to  program  management.  EPA  plans  for  all  states  to  have  these 
agreements  by  fiscal  year  1997.  In  theory,  the  use  of  these  agreements  to  increase 
state  input  and  flexibility  could  improve  EPA's  relations  with  its  state  partners  and 
reduce  the  costs  of  implementing  federal  environmental  programs. 

It  is  difficult  to  assess  the  effectiveness  of  the  Performance  Agreements  thus  far 
because  implementation  began  only  recently.  As  of  February  1996,  5  agreements 
have  been  completed;  12  others  are  under  discussion.  One  problem  that  EPA  and 
the  states  likely  face  with  the  agreements  is  that  current  law  imposes  requirements 
on  EPA  that,  at  times,  are  inconsistent  with  the  states'  priorities.  In  our  May  1995 
testimony,  we  stated  that  providing  EPA  with  greater  flexibility  to  integrate  envi- 
ronmental requirements  represents  a  key  approach  to  reconciling  state  and  federal 
environmental  concerns. 

Improving  EPA's  oversight  of  State  programs 

As  we  pointed  out  in  our  April  1995  report,  many  state  officials  believe  that  EPA 
dominates  the  federal-state  relationship,  frequently  imposing  federal  mandates  over 
the  states'  priorities,  routinely  second-guessing  the  states'  decisions,  dictating  the 
programs'  activities,  and  failing  to  involve  the  states  in  major  policy  decisions.  As 
the  states'  resources  have  grown  ever  tighter,  disagreements  over  the  various  pro- 
grams' priorities  have  become  more  and  more  frequent.  State  program  managers 
maintain  that  EPA's  inflexible  approach  is  a  major  impediment  to  managing  envi- 
ronmental programs  efficiently.  EPA  officials  maintain  that  legislative  mandates 
and  timetables  frequently  leave  them  with  little  or  no  latitude  to  explore  what 
might  be  more  cost-effective  alternatives  with  the  states.  To  improve  EPA's  over- 
sight of  state  programs,  our  report  recommends  that  EPA's  regional  offices  negotiate 
with  each  state  a  level  of  oversight  that  takes  into  account  the  ability  of  the  state 
to  fulfill  its  environmental  program  obligations  (e.g.,  its  track  record  in  meeting  key 
requirements  or  its  staffing  and  funding).  As  we  recommended  in  our  April  1995  re- 
port, as  a  general  rule,  EPA  should  focus  on  achieving  improvements  in  environ- 
mental quality — as  measured  by  reliable  environmental  indicators — without  pre- 
scribing in  detail  how  the  states  are  to  achieve  these  results. 

EPA's  National  Environmental  Performance  Partnership  System  initiative  em- 
bodies these  recommendations  by  instituting  differential  levels  of  oversight  based  on 
the  states'  conditions  and  performance.  EPA's  oversight  under  the  new  system  is 
supposed  to  focus  on  programwide,  limited,  after-the-fact  reviews,  rather  than  on 
case-by-case  intervention.  EPA  plans  for  all  states  to  participate  in  the  new  system 


5  Under  the  Clean  Water  Act,  the  NPDES  program  limits  the  discharge  of  pollutants  into  U.S. 
waters. 
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by  having  Performance  Agreements  in  place  by  fiscal  year  1997.  Although  17  states 
have  indicated  that  they  intend  to  negotiate  these  agreements  with  EPA  this  year, 
several  states  have  opted  not  to  participate  because  they  are  skeptical  about  EPA's 
ability  to  implement  such  a  plan  as  intended. 

While  the  Performance  Agreements  and  other  aspects  of  the  National  Environ- 
mental Performance  Partnership  System  have  the  potential  to  create  a  more  effec- 
tive EPA  and  state  working  relationship,  EPA  has  oeen  trying  for  years,  with  only 
limited  success,  to  make  these  types  of  improvements.  And  much  work  remains  to 
reach  agreement  with  the  states  on  environmental  goals  and  measures  and  how  the 
states'  programs  will  be  assessed  and  problems  corrected.  A  larger  concern  is  that 
during  implementation  of  the  new  system  or  over  time — especially  in  negotiating 
performance  agreements  with  individual  states — EPA  program  and  regional  officials 
will  add  back  the  types  of  controls  and  other  requirements  that  the  system  is  de- 
signed to  eliminate. 

States'  lack  of  flexibility  limits  efforts  to  integrate  regulatory  activities 

One  of  NAPA's  principal  observations  is  that  progress  in  protecting  the  environ- 
ment depends  on  devolving  responsibility  to  the  states  for  administering  environ- 
mental programs.  NAPA  concluded  that  EPA,  in  consultation  with  the  Congress, 
should  accomplish  this  goal  by  moving  toward  integrating  its  responsibilities  under 
various  statutes  to  provide  the  maximum  flexibility  needed  by  the  states  to  meet 
their  environmental  priorities.  As  mentioned  earlier,  the  states  have  long  asserted 
that  EPA  places  inflexible,  overly  prescriptive  environmental  requirements  on  them 
to  control  the  amount  of  pollution  released  to  the  air,  water,  and  land. 

EPA  and  the  states  have  recently  experimented,  within  the  limits  of  environ- 
mental laws,  with  integrated  environmental  management,  a  concept  under  which  a 
state  focuses  on  a  whole  facility  and  all  of  its  sources  of  pollution,  rather  than  on 
a  medium-specific  source  of  pollution.  For  example,  rather  than  performing  multiple 
inspections  for  various  environmental  media,  a  state  can  incorporate  inspections  for 
all  media  into  a  single,  facilitywide  inspection  that  focuses  on  the  production  proc- 
esses. The  proponents  of  integrated  management  believe  that  the  approach  saves 
money  by  consolidating  activities  and  reduces  pollution  by  focusing  on  prevention 
rather  than  on  various  control  methods,  such  as  installing  devices  to  treat  waste 
after  it  has  been  produced. 

To  determine  the  results  being  achieved  under  integrated  management  ap- 
proaches, we  recently  completed  a  review  of  initiatives  taken  by  Massachusetts, 
New  York,  and  New  Jersey  to  integrate  their  environmental  inspection,  permit,  and 
enforcement  regulatory  activities.  In  summary,  we  found  that  these  efforts,  while 
generally  successful,  were  hampered  by  EPA  funding  and  reporting  requirements 
linked  to  individual  federal  environmental  statutes. 

In  1993,  Massachusetts  implemented  a  facilitywide  inspection  and  enforcement 
approach;  in  1992,  New  York  adopted  a  facility  management  strategy  under  which 
a  team  directed  by  a  state-employed  manager  is  assigned  to  targeted  plants  to  co- 
ordinate all  environmental  programs;  and  in  1991,  New  Jersey  initiated  a  pilot 
study  of  using  a  single,  integrated  permit  for  releases  of  pollutants  from  industrial 
facilities,  rather  than  separate  permits  for  each  medium.  Massachusetts  and  New 
York  believe  that  their  integrated  approaches  have  proven  to  be  successful  and  are 
implementing  them  statewide.  Because  permits  have  only  recently  been  issued  as 
part  of  New  Jersey's  integrated  approach,  officials  in  that  state  believe  that  it  is  too 
early  to  evaluate  the  results  of  the  pilot  study.  Industry  officials  in  the  three  states 
told  us  that  they  generally  believe  that  integrated  approaches  are  beneficial  to  the 
environment,  achieve  regulatory  efficiencies,  and  reduce  costs.  For  example,  a  New 
Jersey  pharmaceutical  manufacturer  told  us  that  its  5-year  permit  combines  70  air 
and  water  permits  into  a  single  permit,  eliminating  the  need  for  the  company  to  fre- 
quently renew  each  of  the  many  permits. 

Although  the  states  have  had  generally  favorable  experiences  in  their  multimedia 
approaches,  one  sticking  point  has  been  coordinating  the  funding  and  reporting  of 
these  activities  with  EPA.  Although  there  is  some  flexibility  in  EPA's  grant  system 
to  fund  multimedia  activities  from  EPA's  media-specific  grant  program,  doing  so  has 
been  difficult  and  has  required  the  states  to  engage  in  extensive  discussions  and  ne- 
gotiations to  obtain  funds  for  these  activities.  For  example,  obtaining  grant  funds 
for  a  Massachusetts  demonstration  project  required  not  only  EPA's  approval  but 
congressional  authorization  as  well  to  shift  funds  from  other  activities. 

Furthermore,  states  can  experience  difficulty  in  reporting  multimedia  activities  to 
EPA,  as  required  under  various  environmental  statutes.  For  example,  while  Massa- 
chusetts conducts  facilitywide  inspections  and  prepares  comprehensive  reports  de- 
tailing the  results,  EPA  requires  the  state  to  report  the  results  to  multiple  medium- 
specific  reporting  systems,  each  of  which  has  different  formats,  definitions,  and  re- 
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porting  cycles.  According  to  a  Massachusetts  environmental  official,  preparing  these 
duplicative  reports  wastes  resources  and  demoralizes  staff. 

The  new  Performance  Partnership  grant  program  proposed  in  EPA's  fiscal  year 
1996  budget  request  could  resolve  the  funding  and  reporting  issues.  Such  grants  are 
a  step  in  the  direction  of  NAPA's  recommendation  that  the  Congress  should  author- 
ize EPA  to  consolidate  categorical  grants  into  an  integrated  environmental  grant  for 
any  state  whose  performance  warrants  it.  EPA  believes  that  its  consolidated  grants 
would  provide  the  states  with  easier  access  to  multimedia  funding  and  promote  the 
reporting  of  their  activities  to  integrate  the  management  of  facilities.  For  example, 
the  grants  would  allow  the  states  to  allocate  funds  to  reflect  local  priorities,  while 
continuing  to  pursue  national  policy  objectives  and  fulfilling  federal  statutory  re- 
quirements. They  would  also  include  new  performance  measures  to  simplify  report- 
ing requirements,  while  ensuring  continued  environmental  protection. 

OBSERVATIONS 

As  long  as  environmental  laws  are  media-specific  and  prescriptive  and  EPA  per- 
sonnel are  held  accountable  for  meeting  the  requirements  of  the  laws,  it  will  be  dif- 
ficult for  the  agency  to  fundamentally  change  its  relationships  with  the  states  to  re- 
duce day-to-day  control  over  program  activities.  This  situation  was  manifested  in 
the  funding  and  reporting  problems  that  resulted  from  the  recent  efforts  of  Massa- 
chusetts, New  York,  and  New  Jersey  to  integrate  their  environmental  management 
activities.  However,  within  the  flexibility  provided  by  existing  environmental  stat- 
utes, initiatives  such  as  EPA's  National  Environmental  Performance  Partnership 
System  and  its  proposed  Performance  Partnership  grants  have  the  potential  to  ame- 
liorate problems  for  those  states  interested  in  obtaining  greater  flexibility  in  carry- 
ing out  their  environmental  responsibilities. 


Letter  From  Jonathan  D.  Howes 

NAPA, 
Panel  on  Environmental  Protection, 

Washington,  DC,  February  28,  1996. 

Hon.  Christopher  S.  Bond, 
U.S.  Senator, 
Washington,  DC. 

Dear  Senator  Bond:  This  letter  responds  to  your  request  for  a  written  statement 
for  the  record  for  the  Subcommittee's  February  29  hearing  on  the  Environmental 
Protection  Agency's  response  to  the  National  Academy  of  Public  Administration's  re- 
port, Setting  Priorities,  Getting  Results:  A  New  Direction  for  the  EPA. 

This  statement  analyzes  how  the  activities  which  EPA  has  planned  and  under- 
taken so  far  correspond  to  the  analysis  and  recommendations  of  the  NAPA  report. 
The  statement  does  not  offer  an  on-the-ground  assessment  of  implementation  of  the 
recommendations  in  Setting  Priorities,  Getting  Results;  NAPA's  work  with  the  agen- 
cy ended  last  August.  The  statement  is  based  on  four  documents  which  your  staff 
forwarded  to  NAPA,  and  which  EPA  recently  submitted  to  the  Subcommittee:  a  let- 
ter dated  February  23  from  Deputy  Administrator  Fred  Hansen;  the  report  of  the 
EPA  Planning,  Budgeting,  and  Accountability  Task  Force  entitled  "Managing  for 
Results";  a  paper  entitled  "EPA's  Key  Activities  in  the  Context  of  the  NAPA  Rec- 
ommendations"; and  a  paper  entitled  "EPA  Reinventing  Regulation  Highlights."  In 
some  places,  the  EPA  documents  do  not  provide  enough  detail  to  compare  them  with 
the  NAPA  report  and  they  probably  do  not  mention  all  of  the  changes  under  way 
at  the  agency.  These  points  might  be  addressed  fruitfully  in  discussions  at  the  hear- 
ing or  at  other  times. 

GENERAL  COMMENTS 

The  Deputy  Administrator's  letter  clearly  indicates  that  EPA  has  committed  itself 
to  a  course  which  is  closely  aligned  with  ideas  presented  in  Setting  Priorities,  Get- 
ting Results.  In  several  places,  the  letter  explicitly  notes  the  consistency  between 
the  goals  of  EPA's  leadership  and  the  NAPA  report. 

The  NAPA  report  made  over  40  specific  recommendations,  and  additional  sugges- 
tions were  made  in  the  text  of  the  report.  Together  these  recommendations  would 
amount  to  the  "systematic  change"  which  Deputy  Administrator  Hansen  endorses. 
The  NAPA  report  tried  to  set  forth  a  coherent  and  consistent  package  of  reforms, 
and  the  final  chapter  of  Setting  Priorities,  Getting  Results  offered  a  strategy  for  be- 
ginning the  process  of  implementing  them. 
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The  letter  from  the  Deputy  Administrator  offers  a  forthright  and  strongly-phrased 
agenda  for  comprehensive,  fundamental  change.  Less  clear  are  the  timetable,  the 
strategy,  and  the  links  between  the  various  action  items.  Broad  change  takes  time 
and  can  be  successful  only  when  top  officials  in  the  agency  and  in  Congress  provide 
strong,  decisive,  and  consistent  leadership.  Ten  months  after  publication  of  the 
NAPA  report,  it  is  too  soon  to  expect  that  the  agency  would  have  fully  implemented 
all  recommendations.  The  uncertainties  arising  from  the  lack  of  a  firm  budget  for 
the  current  fiscal  year  undoubtedly  make  it  more  difficult  for  the  agency  to  respond 
to  calls  for  systematic  change.  However,  if  such  change  is  to  occur,  the  agency  must 
get  a  number  of  key  initiatives  off  the  ground,  orchestrate  these  initiatives  so  they 
work  together  effectively,  articulate  a  clear  and  convincing  vision  of  the  future,  and 
lay  out  a  strategy  and  work  plan  for  the  remaining  steps. 

DEVELOPING  NEW  RELATIONSHIPS  WITH  STATES,  LOCAL  GOVERNMENTS,  AND  BUSINESS 

The  area  where  the  agency  has  taken  the  most  active  steps  in  the  directions  sug- 
gested by  the  NAPA  report  is  the  agency's  relationships  with  states,  local  govern- 
ments and  business.  Before  the  NAPA  report  was  released,  the  agency  had  been 
committed  to  changing  these  relationships — creating  new  "partnerships  with  stake- 
holders." The  NAPA,  report  supported  these  efforts,  such  as  the  Common  Sense  Ini- 
tiative. At  about  the  same  time  as  publication  of  the  report,  the  agency  announced 
its  XL  program  and  soon  thereafter,  it  finalized  an  agreement  with  states  for  "per- 
formance partnerships."  Several  companies  and  states  have  now  signed  agreements 
with  the  agency  under  the  XL  and  performance  partnership  initiatives  respectively. 
In  November,  EPA  announced  an  XL  process  for  communities. 

Assessing  pilot  projects. — As  EPA's  letter  notes,  it  will  be  several  years  before 
these  initiatives  show  environmental  results.  However,  a  track  record  should  be 
emerging  of  management  and  policy  issues  that  arise  as  these  pilot  efforts  are 
launched,  as  well  as  indications  of  issues  that  will  arise  in  the  future  as  the  agency 
moves  beyond  pilots  to  routine  implementation 

For  example,  the  NAPA  report  used  the  phrase  "accountable  devolution"  to  de- 
scribe how  EPA  can  give  increased  flexibility  to  states  without  impairing  the  integ- 
rity of  the  regulatory  system.  For  devolution  to  be  accountable,  the  agency  and 
states  must  agree  on  new  performance  indicators  for  assessing  state  activities.  Set- 
ting Priorities,  Getting  Results  offered  one  possible  set  of  such  measures. 

Regional  offices. — Another  prerequisite  for  "accountable  devolution"  is  changes  in 
the  role  of  EPA's  regional  offices.  Setting  Priorities,  Getting  Results  suggested  that 
as  the  agency  provides  more  flexibility  to  high-performing  states,  some  regional  of- 
fice staff  might  be  freed  for  other  activities,  including  possibly  more  intensive  work 
with  states  which  are  performing  less  effectively.  The  report  also  suggested  that  the 
agency  gather  additional  information  about  the  day-to-day  activities  of  staff  in  the 
regional  offices  so  that  EPA  could  redeploy  resources  as  accountable  devolution  pro- 
ceeds. And  the  report  praised  the  reorganization  proposals  that  had  been  prepared 
by  two  EPA  regions.  The  documents  provided  by  EPA  indicate  that  the  agency  has 
prepared  an  Agency  Activity  Profile,  and  note  that  three  regions  are  beginning  an 
"Innovative  Regional  Structure  Review"  to  look  at  the  results  of  recent  reorganiza- 
tions in  Regions  1  and  8.  The  EPA  documents  do  not  suggest  ways  that  EPA  might 
strengthen  its  capacity  to  work  with  states  that  are  not  performing  effectively. 

Relationships  with  local  governments. — With  respect  to  the  issue  of  the  agency's 
relationship  with  local  governments,  the  letter  from  the  agency  also  indicates  that 
the  regional  offices,  as  well  as  national  program  offices,  have  been  directed  to  pre- 
pare plans  for  supporting  and  promoting  community-based  environmental  manage- 
ment. The  NAPA  report  encouraged  the  agency  to  take  such  steps,  and  also  called 
for  a  fundamental  reform  in  relationships  with  local  governments,  including  steps 
to  make  information  more  readily  available  for  local  environmental  management 
and  regulatory  flexibility.  The  Community  XL  initiative,  which  was  launched  for- 
mally last  November,  corresponds  to  this  latter  suggestion,  but  other  information 
about  EPA's  relationships  with  local  governments  is  not  provided  in  the  documents. 

Bureau  of  Environmental  Statistics. — The  letter  from  EPA  indicates  that  the 
agency  is  considering  a  step  which  the  NAPA  panel  felt  was  important  both  to  the 
success  of  agency's  efforts  to  provide  more  performance-based  flexibility  to  states, 
communities,  and  business  and  also  to  the  task  of  setting  agency  goals  and  budget 
priorities.  The  agency  is  now  committed  to  establishing  a  center  for  environmental 
information  and  statistics  and  is  studying  options  for  creating  such  a  system.  Sev- 
eral issues  about  such  a  center  are  not  addressed  in  the  materials  provided  to 
NAPA:  e.g.,  how  the  center  would  differ  from  the  existing  information-management 
offices  at  the  agency,  what  resources  would  be  devoted  to  the  center,  when  the  cen- 
ter might  begin  functioning,  how  the  transition  process  would  work,  and  whether 
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the  center  could  have  the  independence  to  ensure  that  its  work  be  regarded  by  all 
as  authoritative. 

REDESIGNING  EPA'S  MANAGEMENT  AND  ACCOUNTABILITY  SYSTEM 

Of  the  information  provided  to  the  Subcommittee  by  EPA,  the  report  "Managing 
for  Results"  is  by  far  the  most  extensive,  and  is  generally  consistent  with  the  NAPA 
report.  EPA's  document  clearly  conveys  the  message  that  the  agency  needs  a  "major 
restructuring  of  the  agency's  planning,  budgeting,  and  accountability  systems."  In 
addition,  there  is  extensive  agreement  on  many  of  the  specific  features  of  a  restruc- 
tured system:  a  strategic  planning  process  which  articulates  national  and  agency 
goals,  a  new  accountability  system  which  focuses  on  results  as  well  as  activities, 
strong  leadership  by  a  chief  operating  officer,  and  a  reorganization  of  responsibil- 
ities and  roles  for  budgeting  and  planning. 

Organizational  changes. — "Managing  for  Results"  was  written  by  a  task  force  of 
agency  officials,  and  it  offers  the  agency's  leadership  several  organizational  options 
without  providing  specific  recommendations  or  timetables  for  implementation  of 
most  of  the  recommendations.  It  does  say  that  it  is  "imperative"  to  take  major  steps 
in  fiscal  year  1996  to  implement  the  proposed  system. 

Risk  comparisons. — "Managing  For  Results"  recommends  that  each  regional  office 
and  each  program  office  present  its  "programs  in  terms  of  risks  and  the  potential 
for  risk  reduction"  so  that  the  Senior  Leadership  Council  can  use  the  information 
when  it  sets  priorities  for  the  next  planning  and  budget  cycle.  The  recommendation 
is  sound,  as  far  as  it  goes,  and  it  echoes  recommendations  the  panel  made  to  set 
priorities  based  on  their  potential  for  risk  reduction.  The  NAPA  report  also  noted 
that  several  of  EPA's  program  offices  already  were  using  risk  to  set  their  own  prior- 
ities. The  problem  the  panel  identified  was  that  EPA's  leaders  and  Congress  had 
found  it  difficult  to  set  priorities  across  program  offices  because  of  statutory  man- 
dates and  ordinary  turf-consciousness.  Moreover,  the  tendency  of  each  program  of- 
fice to  devise  management  programs  for  its  particular  piece  of  a  pollution  source  dis- 
couraged integrated  management  that  might  be  less  expensive  and  more  effective. 
The  NAPA  created  the  Common  Sense  Initiative  to  begin  to  work  on  the  latter  prob- 
lem, but  the  NAPA's  report  to  the  Committee  does  not  explain  how  EPA  would  use 
the  comparison  of  opportunities  to  reduce  risk  in  the  cross-program  steps  of  the 
budget  process. 

Tracking  agency  activities. —  Several  NAPA  recommendations  are  addressed  only 
broadly  in  the  EPA  documents.  Setting  Priorities,  Getting  Results  recommends  es- 
tablishing a  formal  accountability  system  which  the  Deputy  Administrator  could  use 
to  track  activities,  accomplishments,  and  environmental  results.  The  EPA  docu- 
ments do  not  give  a  timetable  for  replacing  the  accountability  tracking  system  which 
has  been  set  aside. 

Evaluating  programs. — The  NAPA  report  suggested  investing  heavily  in  the  ca- 
pacity to  assess  programs'  effectiveness  at  reducing  risks.  Such  information  is  a  pre- 
requisite to  making  sound  budget  choices.  The  NAPA  panel  also  recommended  that 
a  central  staff  be  devoted  to  help  line  offices  with  these  assessments  and  to  conduct 
independent  and  cross-cutting  assessments.  The  EPA  documents  do  not  address  this 
recommendation  in  detail. 

Merger  of  budgeting  planning  and  management  functions. — The  NAPA  report  rec- 
ommended merging  the  Office  of  Policy,  Planning,  and  Evaluation  with  the  Office 
of  Administration  and  Resources  Management  so  that  the  key  management  tools  of 
budgeting,  planning,  and  program  assessment  be  conducted  within  the  same  organi- 
zation. A  majority  of  the  task  force  members  who  prepared  "Managing  for  Results" 
endorsed  placing  these  functions  in  the  same  organizational  unit— whether  through 
merger  or  another  approach — but  the  report  does  not  provide  a  final  recommenda- 
tion on  this  point. 

Agency  restructuring. — Setting  Priorities,  Getting  Results  included  some  rec- 
ommendations which  are  not  addressed  in  "Managing  for  Results"  or  in  the  other 
documents  which  EPA  has  provided  to  the  committee.  One  important  recommenda- 
tion was  that  the  agency  develop  a  plan  to  restructure  the  agency  itself  by  reor- 
ganizing EPA  headquarters  along  functional  lines  rather  than  the  current  media 
(air-water-waste)  lines.  The  report  provided  one  possible  model  for  such  a  reorga- 
nization but  did  not  recommend  it  specifically,  recognizing  that  no  organizational 
structure  is  perfect  and  that  the  administrator  should  have  the  flexibility  to  adopt 
whatever  structure  seemed  most  likely  to  facilitate  integrated  environmental  man- 
agement. The  report  stressed  the  need  to  plan  organizational  changes  simulta- 
neously with  more  fundamental,  integrating,  changes  in  EPA's  statutes. 
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RISK  ANALYSIS,  STANDARD  SETTING,  AND  SETTING  PRIORITIES  FOR  RISK-REDUCTION 

The  NAPA  report  highlighted  the  challenges  EPA  faces  in  estimating  environ- 
mental risks  and  using  these  estimates  when  it  sets  standards.  The  report  stressed 
the  need  to  think  of  risk  in  broad  terms:  not  just  the  cancer  risks  that  had  been 
the  focus  of  much  of  EPA's  regulatory  activity,  but  also  other  human  health  risks, 
ecological  risks,  and  risks  to  people's  quality  of  life.  The  NAPA  panel  recommended 
that  EPA  continue  to  develop  better  techniques  for  estimating  and  characterizing 
these  risks,  and  that  EPA  work  aggressively  to  train  its  senior  managers  in  these 
techniques.  Finally,  the  panel  recommended  that  Congress  amend  EPA's  statutes  to 
permit  the  administrator  to  consider  a  wide  range  of  risks  and  risk-management  in- 
formation— including  costs — when  setting  standards. 

Assessing  risks  and  costs. — The  agency's  materials  touch  on  several  of  these  is- 
sues, including  the  work  the  agency  has  done  to  adopt  new  risk  assessment  guide- 
lines, to  produce  a  new  risk  characterization  policy,  and  to  strengthen  peer  review. 
Although  the  materials  frequently  stress  the  need  for  cost-effective  risk-manage- 
ment, the  materials  do  not  deal  squarely  with  the  issue  of  amending  EPA's  statutes 
to  allow  the  administrator  to  consider  costs  in  standard  setting,  nor  do  the  materials 
take  up  the  panel's  recommendation  to  eliminate  the  artificial  regulatory  "bright 
lines"  in  some  statutes.  These  are  issues  that  might  be  picked  up  by  EPA's  statutory 
integration  workgroup,  as  well  as  by  other  efforts  to  draft  statutory  changes  for  in- 
tegrated environmental  management. 

Comparing  risks. — Many  of  the  recommendations  in  the  NAPA  report  urged  the 
agency  to  develop  more  integrated  risk-management  strategies.  Whether  at  the  fa- 
cility level  or  community  level,  integrated  management  in  a  flexible,  performance- 
based  system  might  mean  balancing  health,  ecological,  and  economic  goals  simulta- 
neously, or  making  tradeoffs  between  pollution  reductions  of  different  kinds.  The 
agency's  reports  do  not  indicate  whether  or  how  the  agency  intends  to  make  these 
policy  choices  more  explicit  or  consistent,  nor  do  the  reports  suggest  how  existing 
statutes  may  constrain  these  choices. 

Ranking  risk  reduction  opportunities. — The  NAPA  report  urged  EPA  to  update 
and  complete  its  national  comparative  risk  ranking  and  thereby  provide  decision- 
makers, including  Congress  and  the  general  public,  a  clearer  guidepost  for  priority- 
setting.  The  Subcommittee  urged  EPA  to  bring  non-scientists  into  the  process  and 
to  ensure  that  such  a  ranking  system  pays  explicit  attention  to  the  non-technical 
components  of  risk  ranking,  i.e.,  the  values  that  citizens  place  on  different  aspects 
of  environmental  quality.  The  agency's  letter  to  the  Subcommittee  does  not  discuss 
how  the  Science  Advisory  Board  will  deal  with  these  heavily  value-laden  questions, 
either  in  ranking  problems  or  in  ranking  risk-reduction  strategies. 

I  hope  that  these  thoughts  are  useful  to  the  Subcommittee  and  to  the  process  of 
equipping  EPA  to  better  fulfill  its  role  as  the  federal  leader  of  this  nation's  system 
for  protecting  environmental  quality. 
Sincerely  yours, 

Jonathan  D.  Howes, 
Chair,  NAPA  Panel  on  Environmental  Protection. 

STATEMENT  OF  WILLIAM  RUCKELSHAUS 

Senator  BOND.  With  that,  Mr.  Ruckelshaus,  thank  you  for  joining 
us. 

Mr.  Ruckelshaus.  Thank  you,  Mr.  Chairman,  Senator  Mikulski, 
members  of  this  subcommittee.  I  appreciate  very  much  the  oppor- 
tunity to  testify  here  today.  Let  me  thank  all  of  you  for  the  kind 
comments  you've  made.  My  purpose  is  to  tell  you  about  an  initia- 
tive which  really  largely  sprang  from  this  NAPA  report,  which,  I 
would  agree  with  both  Senators  Mikulski,  Bond,  and  the  others 
who  have  commented  on  it,  is  an  excellent  report.  It  does  provide 
some  very  useful  recommendations  for  EPA  to  improve  its  manage- 
ment system  and  administrative  processes. 

Before  mentioning  what  this  program  is  all  about,  what  this 
project  is  all  about,  let  me  just  comment,  if  I  might,  on  two 
points — one  point,  really — made  by  Senators  Baucus  and  Chafee 
with  which  I  thoroughly  agree.  It  is  this.  As  we  have  approached 
and  now  passed  the  25th  anniversary  of  EPA,  I  think  by  often  fo- 
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cusing  on  the  problems  that  exist  in  the  existing  statutory  frame- 
work under  which  EPA  operates  and  looking  at  the  amount  of 
money  that  has  been  spent  over  that  25  year  period  and  the  inevi- 
table contention  that  exists  in  achieving  the  change  that  has  taken 
place  in  the  approach  that  the  country  has  taken  to  the  environ- 
ment over  that  period  of  time,  we  often  overlook  the  amount  of 
progress  that  has  been  made. 

If  I  think  back  to  when  I  was  first  the  Administrator  of  EPA  25 
years  ago  and  we  were  dealing  with  flammable  rivers  and  people 
having  difficulty  seeing  one  another  in  places  like  Los  Angeles,  we 
had  gross  pollution  problems  in  those  days.  That  whole  group  of 
problems  that  we  were  dealing  with  at  the  time  are  largely  under 
social  control  today.  They  are  not  gone.  They  never  go  away.  Envi- 
ronmental problems  will  keep  coming  back  if  you  don't  continue  to 
deal  with  them. 

But  we  are  light  years  ahead  of  where  we  were  when  we  started, 
and  if  we  think  about  where  we  would  be  today  if  we'd  done  noth- 
ing, if  we'd  just  continued  in  our  industrial,  individual,  govern- 
mental processes  that  were  going  on  that  led  to  the  period  that  cre- 
ated EPA,  we'd  really  be  in  the  soup  today. 

So  EPA,  while  it  takes  a  lot  of  shots  and  it  takes  a  lot  of  blame 
for  things  that  have  happened,  also  deserves  a  lot  more  credit  than, 
in  fact,  they  normally  get.  And  if  the  public  really  understood  how 
much  progress  we  had  made  over  this  25  year  period,  I  think  we 
would  be  dealing  today  in  an  atmosphere  of  much  less  rancor  and 
much  less  political  stress  than  we  are.  We  would  be  operating  from 
a  plateau  of  hope,  instead  of  this  sort  of  valley  of  despair  we  some- 
times describe  for  ourselves. 

I  think  that  is  too  bad.  I  think  that  both  Senators  Baucus  and 
Chafee  make  a  valid  point  in  suggesting  that  we  not  overlook  in 
our  effort  to  improve  the  management  process  our  environmental 
protection  and  make  sure  that,  as  we  get  the  biggest  bang  for  the 
buck,  we  not  overlook  the  fact  that  we  have  made  a  considerable 
amount  of  progress  in  these  intervening  25  years. 

One  of  the  things  this  enterprise  for  the  environment  seeks  to  do, 
this  project  which  I  am  about  to  describe  to  you,  to  build  on  those 
successes  is  to  improve  the  statutory  framework  that  we  have  so 
that  we  can  continue  to  make  progress  and  do  it  more  efficiently 
and  more  effectively  and,  fundamentally,  more  fairly. 

I  think  that  can  be  done,  and  I  think  that,  Senator  Lautenberg, 
you  mentioned  whether  this  was  the  right  time.  I  don't  know  when- 
ever is  the  right  time  to  take  a  look  at  EPA's  statutory  base. 

When  I  was  in  the  Reagan  administration,  I  suggested  some 
changes  that  we  might  attempt  to  suggest  to  the  Congress  that 
could  be  made  in  the  statutory  base  of  EPA.  They  were  very  hesi- 
tant about  it  because  they  were  afraid  that  it  might  go  too  far  in 
the  other  direction. 

We  always  are  going  to  run  into  this  problem  of  who  seems  to 
have  the  upper  hand  at  the  moment  in  terms  of  whether  we  ought 
to  change  EPA's  statutory  base. 

I  guess  my  sense  of  it  is  these  windows  of  opportunity  to  make 
constructive  change  in  our  basic  environmental  statutes  come  along 
only  every  so  often.  I  don't  know  how  often — maybe  every  6,  7,  or 
10  years. 
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The  window  opens  up  and  it  slams  shut  just  about  as  fast  as  it 
opens  up  for  constructive  change  to  take  place. 

My  sense  is  that  after  next  year  at  this  time,  after  this  coming 
election,  it  may  be  one  of  those  periods.  If  it  is,  whoever  is  success- 
ful in  this  next  election  may  be  sitting  here  and  saying  where's  the 
work.  I'd  like  to  do  something  constructive.  It  seems  to  me  the  cli- 
mate is  right  to  do  that.  Where's  the  work  to  insure  that  what 
we're  doing  is  sensible,  wise,  and  as  soundly  based  as  possible. 

Often  when  they  turn  and  say  where's  the  work,  the  work  has 
not  been  done.  What  we  are  seeking  to  do  under  this  project  is  to 
get  the  analytical  work  done  in  as  bipartisan,  unemotional  way  as 
possible,  aimed  at  improving  our  environmental  management  sys- 
tem nationwide  in  the  sense  of  making  it  more  effective,  more  effi- 
cient, and  more  fair. 

The  reason  I  think  that  is  important  to  do  is  really  spelled  out 
in  this  report.  It  is  an  excellent  report  and,  as  I  mentioned,  I  cer- 
tainly commend  you,  Senator  Mikulski,  and  Senator  Bond  for  hav- 
ing pushed  this  report  forward.  It  certainly  uncovers  many  of  the 
chronic  and  deeply  rooted  problems  that  have  plagued  the  agency 
for  over  a  decade. 

The  report  sort  of  sums  it  up,  it  says  EPA  is  hobbled  by  overly 
prescriptive  statutes  that  pull  the  Agency  in  too  many  directions 
and  permit  managers  too  little  discretion  to  make  wise  decisions. 
Congress  should  stop  micromanaging  EPA. 

Now  that  is  not  me  that  said  that.  It  is  NAPA  that  said  it. 

But  in  my  experience  in  the  well,  it  is  talking  to  other  adminis- 
trators from  both  parties.  It  does  not  have  anything  to  do  with  poli- 
tics. 

Essentially,  they  agree  with  that  statement.  But  you  cannot  be 
there  for  very  long  before  you  run  into  some  frustration  in  trying 
to  accomplish  something  that's  sensible  in  a  given  area  and  find 
that  you  are  overly  prescribed  by  the  statute  that  you  are  trying 
to  administer,  and  it  is  difficult  to  accomplish  that. 

Now  I  think  fundamentally  this  comes  from  Congress'  under- 
standable reaction  to  public  concern  about  the  environment.  This 
is  not  just  true  today.  It  was  true  back  in  the  sixties,  when  EPA 
was  first  formed.  Congress  has  been  very  good  at  describing  why 
we  should  do  something  to  protect  the  environment  to  improve  it. 
Congress  has  been  good  at  determining  what  it  is  we  ought  to  be 
doing.  Where  I  think  we  run  into  problems  is  when  the  Congress 
gets  into  the  how  to  do  it.  That  is  where,  because  these  problems 
are  so  complex  and  so  different,  depending  on  what  part  of  the 
country  you're  in,  to  the  extent  that  those  "how  to's"  are  written 
into  the  statute,  it  makes  it  very  difficult  for  people  trying  to  ad- 
minister that  agency  to  function. 

The  impact  is  ultimately  debilitating.  You  mentioned  the  speech 
at  the  Environmental  Law  Institute,  Senator  Lautenberg.  I  have 
sent  that  to  many  members  of  the  committee  where  I  spell  out  in 
more  detail  my  views  on  why  some  of  these  problems  are  inherent 
in  EPA's  current  management  system. 

Essentially,  it  has  made  the  Agency  hesitant.  It  is  not  suffi- 
ciently empowered  by  Congress  to  set  and  pursue  meaningful  prior- 
ities in  many  cases.  They  are  deluged  in  paper  and  lawsuits  and 
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pulled  in  a  dozen  different  directions  by  statutes  that  need  adjust- 
ing, that  are  in  some  cases  outmoded  and  certainly  uncoordinated. 

It  has  even  diminished  the  EPA's  influence  internationally. 

The  managers  that  you  talk  to,  the  senior  managers  at  EPA,  feel 
powerless  to  do  much  about  this  to  remedy  the  situation.  I  think 
when  you  trace  them  to  the  source,  as  this  NAPA  report  has  done, 
many  of  these  problems  have  their  roots  in  the  underlying  statutes. 
I  would  not  suggest  that  EPA  is  perfect,  that  there  aren't  mistakes 
made,  whether  it  was  by  me,  when  I  was  there,  or  by  my  prede- 
cessors or  successors,  some  of  whom  actually  are  in  both  categories 
since  I  succeeded  myself  one  time. 

We  have  all  made  mistakes.  We  have  been  trying  new  things.  We 
have  been  trying  to  do  things  in  areas  that  are  essentially  unchart- 
ered waters.  And,  inevitably,  you  make  mistakes  doing  that. 

The  statutes  themselves  are  certainly  well  intentioned.  But,  in 
many  cases,  today  they  have  an  undermining  effect  on  the  Agency 
which  is  relying  on  these  statutes. 

The  Agency  misses  deadlines  which  are  extremely  difficult,  often 
impossible,  to  meet.  The  courts  intervene  if  they  are  requested  by 
an  aggrieved  party.  That  party  can  be  on  any  side  of  the  debate. 
That  leads  to  further  frustration  on  the  part  of  constituents  of  Con- 
gress for  a  lack  of  progress  or  lack  of  meeting  these  deadlines  and 
requirements  that  are  set.  It  causes  the  Congress  often  to  react  by 
tightening  the  screws  even  further  on  the  discretion  that  the  Agen- 
cy has. 

There  is  a  tendency  to  centralize  decisionmaking  in  Washington 
under  this  statutory  base.  We  obviously  have  to  address  the  ques- 
tion of  if  you  delegate  this  responsibility  to  the  States  or  to  local 
governments,  how  do  you  insure  that  the  environment  continues  to 
be  protected. 

One  of  the  reasons  the  authority  was  centralized  in  Washington 
in  the  first  place  was  because  the  States,  who  were  solely  respon- 
sible for  regulating  the  environment  prior  to  the  1970's,  prior  to  the 
creation  of  EPA,  were  competing  so  fiercely  for  the  location  of  in- 
dustry within  their  borders  that  they  really  weren't  all  that  effec- 
tive in  regulating  activity  as  it  related  to  protecting  the  environ- 
ment. 

That  was  the  reason  the  centralization  took  place. 

There  has  now  been  under  many  of  these  statutes  a  delegation 
back  to  the  States  to  administer  a  good  proportion  of  these  stat- 
utes. That  is  a  complicated  procedure. 

One  of  the  things  that  this  group,  this  project  we  are  putting  to- 
gether, is  going  to  look  at  is  what  is  the  role  of  the  Congress,  what 
is  the  role  of  the  Federal  Government,  of  the  State  government,  of 
the  local  governments.  What  is  the  role  of  the  private  sector,  even 
the  individual,  and  how  can  that  all  be  reflected  in  our  Federal 
statutory  base  so  as  to  be  made  more  clear. 

Well,  the  solution,  I  guess,  is  this.  Like  most  solutions,  we  have 
to  end  the  denial  and  recognize  that  there  is  a  problem  here  that 
needs  fixing.  The  second  step  is  to  acknowledge  that  a  remedy  that 
does  not  include  fundamental  statutory  reform  will,  at  least  in  my 
judgment,  miss  the  mark. 

Administrative  reform  is  necessary.  In  my  view,  EPA  should  be 
commended  for  initiating  several  of  these  pilot  projects,  like  the 


24 

common  sense  initiative,  the  XL.  I  am  not  the  slightest  bit  sur- 
prised that  some  of  them  don't  work.  Some  of  them  haven't  worked 
as  well  as  they'd  hoped  when  they  started.  I  think  that  is  inevi- 
table. 

I  think  that  you've  got  to  try  a  number  of  different  things  to 
make  it  work  better,  and  that,  in  fact,  the  Congress  should  encour- 
age the  agency  to  do  that  and  specifically  encourage  them  and  then 
exercise  strong  oversight  to  see  which  of  these  programs  are  work- 
ing and  which  ones  aren't  and  what  can  the  Congress  do  to  help 
by  amending  the  statute  so  as  to  insure  that  these  things  work  bet- 
ter. 

It  is  hard  for  them  to  do  this  without  specific  statutory  authority. 
In  fact,  some  of  the  things  the  Agency  is  currently  doing  I  think 
if  they  were  challenged  in  court,  they  probably  would  not  be  per- 
mitted to  continue  to  do  it.  That's  too  bad  because  it  also  inhibits 
companies  from  going  forward  and  trying  to  cooperate  in  this  be- 
cause they're  not  sure  they  have  the  statutory  base  to  do  that  and 
they  are  frightened  of  moving  out,  again,  into  waters  that  are  un- 
chartered for  fear  that  they  will  be  yanked  back. 

If  they  are  given  more  discretion  and  flexibility,  in  fact,  specifi- 
cally required  to  do  some  of  these  things,  and  allocate  resources  for 
the  most  pressing  problems,  I  think  we  will  have  a  chance,  at  least, 
of  reversing  this  erosion  of  trust  which  Senator  Lautenberg,  you 
mentioned,  and  which  I  think  is  such  a  terrible  part  of  our  current 
dilemma. 

That  entails  Congress  picking  up  its  more  traditional  role  of  ex- 
ercising strong  oversight  after  a  grant  of  why  it  is  we  are  asking 
an  agency  to  do  something  and  what  it  is  you  want  to  do  and  give 
them  more  flexibility  in  determining  how  to  get  there. 

Now  I  understand  the  reluctance  on  the  part  of  Congress  to  pro- 
vide more  flexibility.  Many  of  the  things  the  Agency  has  done  have 
riled  the  constituents  of  Members  of  Congress  quite  severely.  You 
heard  from  people  who  believed  they  had  been  pushed  around  by 
EPA. 

The  lack  of  trust  often  translates  into  535  administrators  of  the 
Agency  then  taking  over,  and  it's  impossible  for  the  agency  to  func- 
tion under  those  conditions.  So  we  end  up  with  a  regulatory  ap- 
proach that  is  perceived  by  the  public  as  being  too  rigid  and  ineffi- 
cient, and  insensitive  to  the  needs  of  local  communities,  and  it  is 
failing  to  take  advantage  of  some  of  the  new  tools  that  have  been 
developed  to  maximize  environmental  benefits  and  reducing  cost. 

Let  me  just  mention  some  other  things  that  I  mention  in  my  tes- 
timony that  have  to  do  with  this  NAPA  report  which,  as  I  men- 
tioned, I  think  is  so  good. 

I  think  the  way  to  break  free  of  this  is  to  develop  a  collaborative, 
inclusive,  consensus  building  process  among  all  the  stakeholders 
for  fundamental  improvements  to  our  system  of  environmental  pro- 
tection, starting  with  some  improvements  to  the  underlying  stat- 
utes. 

You  have  to  start  with  an  understanding — we  all  do — that  Amer- 
icans place  a  very  high  value  on  a  clean  environment  and  expect 
the  Government  to  help  in  delivering  this  environment  at  a  reason- 
able cost.  And  I  think  we  have  to  start  with  the  premise  that  our 
existing  effort  and  our  capacity  to  address  new  threats  can  be  im- 


25 

proved,  can  be  enhanced.  And  any  successful  consensus  building 
process,  like  the  one  we  are  suggesting,  if  designed  properly,  will 
include  a  representative  group  of  stakeholders  and  be  conducted  in 
an  open  and  honest  forum.  I  think  it  can  provide  an  enormously 
powerful  mechanism  for  change. 

As  many  of  you  have  mentioned,  I  will  be  chairing  this  initiative, 
which  is  a  follow-on,  really,  to  the  NAPA  report.  It  will  attempt  to 
build  a  broad,  durable,  bipartisan  consensus  for  systemic  reform 
through  the  active  participation  of  leaders  from  Congress.  We  have 
several  Members  from  Congress  who  have  agreed  to  participate  in 
this,  along  with  States  and  local  governments,  the  business  and  ag- 
ricultural and  environmental  community,  and  other  essential  con- 
stituencies. 

The  purpose  is  well  defined  in  the  NAPA  report:  to  provide  EPA 
with  a  coherent,  well  defined  statutory  mission  and  the  flexibility 
to  carry  it  out,  resulting  in  a  cleaner  environment. 

Many  Members  of  Congress  have  expressed  support  for  this  ini- 
tiative. If  we  succeed,  we  hope  to  deliver  a  package  of  recommenda- 
tions about  1  year  from  now,  shortly  after  the  next  Congress  con- 
venes. 

This  will  be  coordinated  by  the  Center  for  Strategic  and  Inter- 
national Studies  and  NAPA,  and  it  will  have  two  components.  The 
academy  will  appoint  an  independent  panel  to  provide  an  analyt- 
ical foundation  for  the  project.  At  the  same  time,  CSIS  will  convene 
a  broadly  inclusive  stakeholder  process  designed  and  facilitated  by 
the  Keystone  Center. 

The  stakeholder  process  will  aim  to  develop  specific  legislative 
recommendations.  Together,  these  two  components  aim  to  create  a 
bipartisan,  collaborative  process  with  as  much  support  as  possible 
for  a  high  quality,  systemic  reform  of  EPA's  statutory  framework. 

I  mentioned  why  it  is  difficult  to  get  this  done  now.  I  guess  my 
sense  is  that  what  we  are  looking  at  is,  in  the  near  term  at  least, 
continued  gridlock.  And,  to  the  extent  that  is  true  and  to  the  extent 
that  this  kind  of  process  and  the  people  that  are  included  can  help 
provide  a  foundation,  some  intellectual  capital  stock,  on  the  basis 
of  which  people  can  stand  and  cause  constructive  change  to  take 
place,  we  will  have  performed  a  service  to  the  country. 

We  believe  this  effort  will  succeed  where  others  have  failed.  None 
of  us  wants  to  get  involved  in  something  like  this  if  it  is  not  going 
to  succeed.  We  all  have  limitations  on  our  time. 

I  think,  as  important  as  anything  for  the  potential  of  our  effort, 
is  that  we  have  a  waiting  audience  for  our  work.  As  I  mentioned, 
we  are  well  represented  by  Members  of  Congress.  We  have  talked 
to  leadership  in  both  Houses  on  both  sides  of  the  aisle  and  have 
received  their  encouragement  and  cooperation.  We  have  established 
a  working  liaison  with  EPA. 

We  believe  that  those  who  would  have  the  power  to  act  on  our 
recommendations  want  these  recommendations.  That  certainly  does 
not  mean  that  anything  we  come  up  with  will  be  adopted  by  the 
Congress.  I  am  not  even  sure  I  would  agree  with  what  we  might 
come  up  with  yet  because  we  don't  know  what  we're  going  to  come 
up  with.  So  we're  not  asking  for  any  sight  unseen  endorsement  of 
that,  but  more  an  understanding  of  the  process  that  we  are  pursu- 
ing and  an  encouragement  to  go  forward. 
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We  know  that  consensus  building  among  these  groups,  who  are 
more  accustomed  to  seeing  each  other  in  court  than  across  the 
table,  is  not  going  to  be  easy.  But  somehow  we've  got  to  get  past 
the  situation  where  EPA  is  just  sitting  out  there  in  the  boat  and 
everybody  else  is  on  the  shore,  jeering  as  the  ship  struggles  to  stay 
afloat. 

We  are  trying  to  use  our  collective  consciousness  and  sense  of 
community  to  bring  all  the  interest  into  the  same  boat.  I  guess  it 
is  my  sense  that  if  EPA  does  not  succeed,  then  we  are  going  to 
have  to  invent  something  else  that  will  and  that  all  of  us  are  going 
to  be  in  trouble  ultimately. 

PREPARED  STATEMENT 

Somehow  the  society  has  to  set  a  framework  of  rules  and  regula- 
tions on  the  basis  of  which  the  private  sector  is  permitted  to  com- 
pete, and  what  we  have  chosen  to  use  to  do  that  historically  is  EPA 
and  the  statutes  that  underpin  it.  I  think  it  is  high  time  that  we 
took  a  look  at  that  base  and  see  if  we  can't  improve  it. 

Thank  you,  Mr.  Chairman. 

[The  statement  follows:] 

Prepared  Statement  of  William  D.  Ruckelshaus 

Let  me  thank  Senator  Bond,  Senator  Mikulski  and  other  members  of  the  sub- 
committee for  inviting  me  to  testify  here  today.  My  purpose  today  is  to  discuss  an 
important  initiative  which  is  just  getting  underway.  This  initiative,  the  Enterprise 
for  the  Environment,  is  a  direct  outgrowth  of  the  NAPA  report  commissioned  by 
Senators  Mikulski,  Bond  and  other  members  of  this  committee.  In  short,  this  project 
intends  to  convene  an  inclusive  group  of  stakeholders,  and  through  a  collaborative 
process  arrive  at  a  set  of  recommendations  for  fundamental  improvements  to  our 
system  of  environmental  protection,  starting  with  the  underlying  environmental 
statutes. 

But  before  I  discuss  this  initiative  in  more  detail,  I  want  to  commend  the  sub- 
committee for  commissioning  the  NAPA  report,  Setting  Priorities,  Getting  Results. 

This  report  succeeds  in  uncovering  many  of  the  chronic,  deeply  rooted  problems 
which  have  plagued  EPA  for  more  than  a  decade.  The  authors  of  the  report  waste 
no  time  in  identifying  what  is  surely  one  of  the  more  pervasive  problems  hindering 
the  agency.  Page  one  of  the  NAPA  report  states  that  "EPA  is  hobbled  by  overly  pre- 
scriptive statutes  that  pull  the  agency  in  too  many  directions  and  permit  managers 
too  little  discretion  to  make  wise  decisions.  Congress  should  stop  micro-managing 
EPA." 

From  my  experience  at  the  Agency,  as  well  as  those  of  other  Administrators  with 
whom  I  have  spoken,  I  can  attest  to  the  truth  of  this  statement.  Over  the  years, 
Congressional  reaction  to  EPA  has  been  strikingly  similar,  regardless  of  the  political 
persuasion  of  the  member.  Frustrated  with  EPA  for  different  reasons,  members  of 
Congress  have  attempted  to  direct  and  determine  the  methods  and  the  outcomes  of 
agency  actions. 

The  impact  of  this  on  the  agency  is  ultimately  debilitating.  I  have  recounted  this 
in  some  detail  in  a  speech  I  recently  gave  to  the  Environmental  Law  Institute, 
which  I  believe  has  been  provided  to  members  of  the  subcommittee.  Domestically, 
EPA  is  hesitant,  not  sufficiently  empowered  by  Congress  to  set  and  pursue  meaning- 
ful priorities,  deluged  in  paper  and  lawsuits,  and  pulled  in  a  dozen  different  direc- 
tions by  an  uncoordinated  and  outmoded  set  of  statutes.  Internationally,  EPA's  posi- 
tion has  been  diminished  in  global  environmental  debates  in  part  because  of  domes- 
tic disarray.  It  didn't  used  to  be  that  way.  While  often  controversial,  for  much  of 
its  history,  EPA  has  been  a  trusted  and  respected  institution  whose  work  made  a 
real  lasting  difference  on  the  environment  of  this  country  and  through  example  the 
world. 

Many  of  the  senior  managers  at  EPA  feel  powerless  to  remedy  the  situation. 
When  traced  to  their  source,  many  of  the  more  vexing  problems,  as  the  NAPA  report 
underscores,  have  their  roots  in  the  underlying  statutes.  Besides  being  prescriptive, 
these  statutes  tend  to  over-promise  setting  up  expectations  of  absolute  safety  within 
extremely  tight  time  frames.  While  this  is  well-intentioned,  it  has  an  undermining 
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effect  on  the  Agency  and  those  who  rely  on  it.  As  EPA  misses  one  deadline  after 
another,  the  courts  intervene,  as  requested  by  an  aggrieved  party,  and  Congress 
turns  the  screws  even  tighter,  further  limiting  the  Agency's  ability  to  respond  cre- 
atively and  responsibly  to  problems  far  more  complex  than  lawmakers  could  have 
possibly  envisioned. 

The  current  statutory  framework  also  tends  to  centralize  decision  making  in 
Washington,  while  simultaneously  greatly  expanding  the  obligations  of  states,  com- 
munities, individuals  and  the  private  sector.  That  is  ironic,  considering  that  when 
EPA  was  created  in  1970,  it  was  organizationally  designed  to  vest  greater  power  in 
its  regional  administrators  closer  to  the  problems  in  the  states  and  local  commu- 
nities. 

So  what  is  the  solution?  The  first  step,  as  in  all  recovery  programs,  is  to  end  the 
denial,  and  admit  that  the  system  is  broken  and  badly  needs  fixing.  The  next  step 
is  to  acknowledge  that  a  remedy  that  does  not  include  fundamental  statutory  reform 
will  miss  the  mark.  Administrative  reform  is  necessary,  and  EPA  should  be  com- 
mended for  initiating  several  forward-thinking  pilot  programs.  Some  of  these  pro- 
grams, such  as  project  XL,  the  Common  Sense  Initiative,  and  the  Performance  Part- 
nership may  hold  valuable  keys  for  how  to  restructure  our  system  of  environmental 
protection.  Those  programs  move  away  from  command  and  control,  and  instead 
focus  on  environmental  performance.  In  so  doing  they  emphasize  consensus  informa- 
tion exchange,  and  more  effective  and  efficient  solutions  rather  than  confrontation, 
mistrust  and  grudging  progress  on  the  part  of  private  firms. 

Absent  explicit  statutory  authority,  EPA  may  find  it  difficult,  if  not  impossible, 
to  implement  these  and  other  reforms  on  a  broad  scale.  Many  companies  would  like 
to  participate  in  project  XL  and,  as  in  the  Amoco  Yorktown  case,  potentially  realize 
significant  cost  savings,  while  achieving  greater  protection  of  the  environment.  Cor- 
porate America,  I  believe,  is  willing  and  ready  to  embrace  this  approach.  But  in  the 
case  of  Project  XL,  many  companies  are  hesitant  because  prescriptive,  single-media 
laws  will  not  allow  them  to  employ  innovative,  creative-approaches  to  better  control 
pollution  without  risking  the  wrath  of  existing  laws.  On  a  practical  level,  adminis- 
trative improvements  which  lack  Congressional  backing  will  inevitably  receive  short 
shrift  from  overworked  EPA  managers  scrambling  to  implement  previously  man- 
dated programs. 

It  is  my  view  that  Congress  must  untie  the  hands  of  EPA  managers,  and  allow 
them  the  discretion  and  flexibility  to  allocate  resources  for  the  most  pressing  prob- 
lems or  we  will  continue  to  see  the  erosion  of  trust  of  the  agency  which  underlies 
our  current  dilemma.  To  truly  solve  this  problem,  Congress  is  going  to  have  to  re- 
turn to  its  constitutional  role  of  setting  national  policy  and  providing  vigorous  over- 
sight (such  as  today's  hearing),  and  give  the  EPA  the  broad  discretion  to  implement 
that  policy. 

I  can  understand  the  reluctance  on  the  part  of  many  in  Congress  to  give  greater 
flexibility  to  an  agency  that  in  your  view  seems  unwilling  or  unable  to  prioritize, 
and  has  riled  so  many  of  your  constituents.  But  this  lack  of  trust  which  often  trans- 
lates into  directives  from  535  administrators  is  itself  part  of  the  problem.  The  result 
is  a  regulatory  approach  that  is  perceived  as  rigid  and  inefficient,  insensitive  to  the 
needs  of  local  communities,  and  fails  to  take  advantage  of  new  tools  which  maximize 
environmental  benefits  while  reducing  costs. 

Again,  the  NAPA  report  you  commissioned  last  year  is  on  point.  It  states,  "EPA 
lacks  the  authority  to  manage  many  problems  in  cost-effective,  multi-media  ways. 
The  agency  lacks  the  authority  to  reorganize  to  support  solving  multi-media  prob- 
lems. The  statues  and  media  programs  they  have  created  seem  to  defy  the  integra- 
tion that  would  facilitate  strategic  priority  setting." 

This  climate  of  second-guessing  and  distrust  thus  created  undermines  the  ability 
of  EPA  to  perform  effectively  in  any  arena,  and,  in  fact,  feeds  on  itself.  If  the  goals 
and  mandates  of  Congress  are  "good,"  and  EPA  can't  meet  them  (no  matter  what 
the  circumstances);  then  EPA  is  'bad."  It  puts  the  agency  in  a  never-ending  down- 
ward spiral. 

The  only  way  to  break  free  of  this  is  to  begin  to  build  a  consensus  among  all  the 
stakeholders  for  fundamental  improvements  to  our  system  of  environmental  protec- 
tion, starting  with  changes  to  the  underlying  statutes. 

The  process  for  achieving  this  must  acknowledge  at  the  outset  that  the  vast  ma- 
jority of  Americans  place  a  high  value  on  a  clean  environment,  and  they  expect  their 
government  to  assist  in  delivering  this  at  a  reasonable  cost.  We  must  start  with  the 
premise  that  our  existing  effort  and  our  capacity  to  address  new  threats  can  be  en- 
hanced. Any  successful  consensus-building  processes,  if  designed  properly  will  in- 
clude a  truly  representative  group  of  stakeholders  and  be  conducted  in  an  open  and 
honest  forum.  It  can  provide  an  enormously  powerful  mechanism  for  change. 
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As  I  mentioned  earlier,  I  will  be  chairing  a  new  initiative,  the  Enterprise  for  the 
Environment,  which  intends  to  follow  up  on  the  work  you  have  already  begun  in 
commissioning  the  NAPA  report.  This  initiative  will  attempt  to  build  a  broad,  dura- 
ble, bipartisan  consensus  for  systemic  reform  through  the  active  participation  of 
leaders  from  Congress,  states  and  local  governments,  business,  agriculture,  the  envi- 
ronmental community,  and  other  essential  constituencies.  The  purpose,  as  defined 
in  the  NAPA  report,  is  to  provide  EPA  with  a  coherent,  well-defined  statutory  mis- 
sion and  flexibility  to  carry  it  out,  resulting  in  a  cleaner  environment  at  a  reason- 
able cost. 

Leaders  in  Congress,  from  both  Houses,  have  expressed  to  me  a  strong  desire  to 
see  this  process  succeed.  The  hope  is  that  in  a  relatively  calm  atmosphere  thought- 
ful leaders  from  all  sectors  will  be  able  to  avoid  the  rhetorical  and  emotional  ex- 
cesses which  have  so  often  characterized  this  debate,  and  find  common  ground.  If 
we  succeed,  we  plan  to  deliver  a  package  of  recommendations  to  Congress  and  the 
Administration  early  in  1997. 

The  Center  for  Strategic  and  International  Studies  (CSIS)  and  NAPA  will  coordi- 
nate the  project,  which  will  have  two  components:  The  Academy  will  appoint  an 
independent  panel  to  provide  an  analytical  foundation  for  the  project.  At  the  same 
time,  CSIS  will  convene  a  broadly-inclusive  stakeholder  process  designed  and  facili- 
tated by  the  Keystone  Center.  The  stakeholder  process  will  aim  to  develop  specific 
legislative  recommendations.  Together,  the  two  components  of  the  Enterprise  for  the 
Environment  aim  to  create  a  bipartisan  collaborative  process  with  as  much  support 
as  possible  for  a  high  quality  systemic  reform  of  EPA's  statutory  framework. 

Both  sides  of  the  current  debate  may  be  tempted  to  feel  that  now  that  they  have 
the  upper  hand,  it  is  not  the  time  to  try  to  find  consensus.  While  this  may  be  expe- 
dient for  the  short  term,  it  virtually  assures  a  continuation  of  a  flawed  statutory 
base  for  EPA.  Environmental  advocates  should  recognize  that  ultimately  the  envi- 
ronment stands  to  lose  if  the  current  gridlock  continues,  and  our  system  of  environ- 
mental protection  is  not  permitted  to  evolve  to  encompass  new  attitudes  and  deal 
with  emerging  problems.  Rigid,  inefficient  regulation  and  laws  are  alienating  not 
just  big  business,  which  often  has  the  staff  and  resources  to  comply,  but  small  busi- 
nesses, local  governments  and  ordinary  citizens.  These  are  core  constituents  nec- 
essary for  the  continued  funding  and  success  of  environmental  programs. 

We  think  this  effort  will  succeed  where  other  efforts  in  the  past  decade  have 
failed.  Frankly,  neither  I  nor  any  other  member  of  this  enterprise  would  give  our 
names  or  our  time  to  this  if  we  didn't  think  what  we  were  doing  was  important  and 
had  a  high  chance  of  success. 

As  important  as  anything  to  the  potential  success  of  our  effort  is  that  we  have 
a  waiting  audience  for  our  work.  We  are  well-represented  by  Members  of  Congress, 
and  the  leadership  in  Congress  has  given  us  their  encouragement  and  cooperation. 
We  have  already  established  a  working  liaison  with  EPA. 

Those  who  have  the  power  to  act  on  our  recommendations  want  our  recommenda- 
tions. That  doesn't  mean  that  everything  we  may  come  up  with  will  be  adopted. 
What  it  does  mean  is  that  Congress  and  the  EPA  support  our  process  and  will  be 
receptive  to  the  statutory  reforms  we  suggest. 

We  are  under  no  illusions.  Building  consensus  among  groups  who  are  more  accus- 
tomed to  seeing  each  other  in  the  court  room  than  at  the  negotiating  table  will  be 
difficult.  But  somehow  we  have  to  get  past  this  situation  where  EPA  is  out  there 
in  the  boat  and  everyone  else  is  on  the  shore  jeering  as  the  ship  struggles  to  stay 
afloat.  Somehow,  we  have  to  use  our  collective  consciousness  and  sense  of  commu- 
nity to  bring  all  the  interests  into  the  same  boat.  Because  if  EPA  sinks,  America 
may  lose  its  ability  to  lead  our  nation  and  the  world  into  a  sustainable  future. 

Again,  I  want  to  thank  the  subcommittee  for  inviting  me  here  and  I  will  be  glad 
to  answer  any  questions. 


STOPPING  THE  PENDULUM 

It  is  conventional  for  people  receiving  awards  of  this  nature — for  environmental 
leadership — to  make  some  remarks  in  favor  of  the  environment,  which  is  usually 
taken  to  mean  our  current  system  of  environmental  protection.  This  might  seem  to 
be  particularly  desirable  in  a  season  characterized  by  the  most  violent  anti-environ- 
mental rhetoric  in  recent  memory  coming  from  the  Congress.  For  example,  I  believe 
at  least  one  Member  has  compared  the  Environmental  Protection  Agency  to  the  Ge- 
stapo. I  don't  think  he  meant  that  as  a  compliment.  My  cue  as  an  awardee  is  to 
come  forth  and  while  away  at  the  forces  of  darkness,  vow  to  hold  the  line  and  pro- 
tect our  environmental  progress  at  all  cost  and  so  on.  But,  at  the  risk  of  you  taking 
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back  this  fine  award,  which  I  do  truly  appreciate,  I  have  to  tell  you  that  I  am  dis- 
inclined to  do  that  tonight. 

Here  is  why.  We  are  gathered  here  to  celebrate  the  twenty-fifth  anniversary  of 
the  Environmental  Law  Institute.  It  coincides  with  the  same  anniversary  of  EPA. 
That's  a  period  representing  much  of  a  working  lifetime.  Some  of  us  have  been  in 
the  environmental  protection  business  in  one  way  or  another  for  at  least  that  long, 
or  longer,  and  we  should  be  able  to  recognize  certain  repeating  patterns.  And  so  we 
do.  We  recognize,  as  perhaps  the  newer  Members  of  Congress  do  not,  that  the  cur- 
rent rhetorical  excess  is  yet  another  phase  in  a  dismaying  pattern.  The  anti-environ- 
mental push  of  the  nineties  is  prompted  by  the  pro-environmental  excess  of  the  late 
eighties,  which  was  by  the  anti-environmental  excess  of  the  early  eighties,  which 
was  prompted  by  the  pro-environmental  excess  of  the  seventies,  which  was  prompt- 
ed *  *  *  but  why  go  on?  The  pattern  is  quite  clear.  The  new  Congress  may  believe 
that  it  is  the  vanguard  of  a  permanent  change  in  attitude  toward  regulation,  but 
unless  the  past  is  no  longer  prologue,  then  as  sure  as  I  am  standing  here,  the  pen- 
dulum will  swing  back,  and  we  will  see  a  new  era  of  pro-environmental  lurching 
in  the  future. 

So  what  is  wrong  with  this  picture?  Aren't  such  changes  in  emphasis  part  of  the 
fabric  of  democracy?  Yes,  but  in  the  case  of  environmental  policy,  these  violent 
swings  of  the  pendulum  have  had  an  unusually  devastating — perhaps  a  uniquely 
devastating — effect  on  the  executive  agency  entrusted  to  carry  out  whatever  envi- 
ronmental policy  the  nation  says  it  wants.  The  Environmental  Protection  Agency  is 
now  staggering  under  the  assault  of  its  enemies — while  still  gravely  wounded  from 
the  gifts  of  its  friends.  That  is  an  exaggeration:  the  Environmental  Protection  Agen- 
cy, like  the  IRS,  has  no  friends.  As  far  as  I  can  see,  there  is  no  coherent,  politically 
potent  constituency  devoted  to  making  sure  that  the  EPA  can  make  the  best  pos- 
sible decisions  and  carry  them  out  effectively. 

Currently,  some  members  of  Congress  seek  to  stop  the  Agency  from  doing  what 
previous  Congresses  have  mandated  it  do  by  refusing  to  give  it  the  funds  to  act.  A 
little  like  cheering  the  launch  of  an  airplane  flying  from  New  York  to  Los  Angeles 
while  giving  it  the  gas  to  reach  Chicago,  and  then  decrying  the  crash  in  Iowa  as 
further  evidence  of  pilot  ineptitude.  And  we  wonder  why  trust  in  the  EPA  has  erod- 
ed. 

The  impact  of  all  this  on  the  Agency  is  devastating.  EPA  suffers  from  the  battered 
agency  syndrome.  Domestically,  it  is  hesitant,  not  sufficiently  empowered  by  Con- 
gress to  set  and  pursue  meaningful  priorities,  deluged  in  paper  and  lawsuits,  and 
pulled  on  a  dozen  different  vectors  by  an  ill-assorted  and  antiquated  set  of  statutes. 
Internationally,  it  is  nowhere  near  the  position  it  should  occupy  in  global  environ- 
mental debates  as  the  representative  of  the  largest  industrial  nation  and  one  with 
an  enviable  track  record  of  environmental  improvement:  in  short,  it  is  an  agency 
paralyzed  by  the  conflict  between  its  statutory  mandate  and  sound  public  policy, 
and  a  public  debate  which  erroneously  depicts  the  social  choices  in  apocalyptic 
terms. 

And  this  is  why  I  do  not  wish  to  join  the  rhetorical  firing  line  on  either  side,  nei- 
ther to  slash  at  EPA  for  doing  what  Congress  told  it  to  do,  nor  to  argue  for  in- 
creased resources  and  for  a  defense  in  the  last  ditch  on  behalf  of  the  current  array 
of  legislation  and  regulation.  Instead,  I  would  like  to  take  all  of  us,  in  a  sense,  above 
the  smoky  battlefield,  as  in  a  balloon,  and  discuss,  in  the  relative  quiet  of  the  upper, 
cleaner  air,  what  is  really  wrong  with  the  American  environmental  system  and  what 
to  do  about  it. 

The  first  step,  as  in  all  recovery  programs,  is  to  admit  that  the  system  is  broken, 
severely  broken,  broken  beyond  hope  of  any  easy  repair.  Repairing  it  is  going  to  take 
serious  effort,  hard  work — hard  work — hard  work,  by  a  great  many  people,  over  an 
extended  period  of  time.  Privately,  many  of  you  in  this  room  on  all  sides  of  this  de- 
bate have  admitted  that  to  me  many  times.  Despite  the  current  rhetoric  in  this  city, 
there  is  no  simple  fix,  no  silver  bullet;  just  the  opportunity  to  do  a  lot  of  good  for 
our  environment  and  by  example  to  the  environment  of  every  place  else. 

Once  we  acknowledge  that,  we  can  dismiss  the  strawman  problems  that  those 
simple  fixes  are  supposed  to  address,  and  penetrate  to  the  underlying  actual  defects. 
The  currently  prevailing  myth,  of  course,  is  that  EPA's  problems  are  essentially  bu- 
reaucratic. "A  bureaucracy  run  amuck,"  is  how  it's  usually  put.  And  the  illustrative 
text  is  the  EPA  horror  story,  usually  featuring  an  arrogant  bureaucrat  from  the  nest 
of  vipers  inside  the  Beltway  making  some  hardworking  honest  fellow  out  in  the  pure 
heartland  of  America  do  something  utterly  stupid.  To  accept  this  view,  we  must 
imagine  the  apocryphal  bureaucrat  wandering  freely  through  fields  of  policy  and 
musing,  "What  can  I  do  today  that  will  really  drive  them  up  the  wall?  If  they  think 
they've  seen  dumb,  wait  until  they  see  this!" 
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And  naturally,  the  conclusion  from  this  view  of  things  is  that  if  you  can  somehow 
tie  up  EPA,  strip  it  of  resources,  burden  it  with  even  more  legal  challenges,  you  will 
have  gone  far  towards  solving  the  problem. 

Well,  in  fact,  the  image  of  EPA  as  an  overweening  bureaucracy  is  miscast.  In  fact, 
if  anything,  it  is  an  underweening  bureaucracy.  Any  senior  EPA  official  will  tell  you 
that  the  agency  has  the  resources  to  do  not  much  more  than  ten  per  cent  of  the 
things  Congress  has  charged  it  to  do.  In  addition,  they  are  not  empowered  to  allo- 
cate that  ten  percent  so  as  to  ensure  a  wise  expenditure  of  the  public  treasure.  The 
people  who  run  EPA  are  not  so  much  executives  as  prisoners  of  the  stringent  legis- 
lative mandates  and  court  decisions  that  have  been  laid  down  like  archaeological 
strata  for  the  past  quarter-century. 

Having  said  that  it  is  also  fair  to  say  that  we  should  not  be  surprised  if,  having 
been  given  Mission  Impossible,  having  been  whipped  both  for  doing  things  and  for 
not  doing  things,  having  been  prevented  from  using  their  judgment  like  ordinary 
folks  do,  the  people  of  EPA  get  insensitive,  thick-skinned  and  defensive.  This  is 
where  many  of  those  "can  you  believe  this  one"  horror  stories  originate.  I  have  trav- 
eled to  the  Hill  with  senior  EPA  officials  and  listened  to  Members  of  Congress  rail 
away  about  the  unreasonable  things  foisted  upon  their  constituents.  Often  it  was 
the  case  that  the  complaints  were  justified;  and  when  I  asked  these  EPA  officials 
privately  what  they  thought  about  the  Congressional  laments,  the  response  was 
usually  something  like,  "That's  just  the  role  he's  forced  to  play;  he's  been  going  on 
like  that  for  years"  or  "It  goes  with  the  territory".  There  was  often  little  sense  that 
this  expression  of  Congressional  outrage  was  a  problem  to  be  solved  by  the  applica- 
tion of  intelligence,  cooperation,  and  creativity.  It  was  like  a  game,  where  the  rules 
were  crazy  and  nobody  was  allowed  to  win.  It  is  therefore  no  wonder  that  EPA  rep- 
resentatives occasionally  act  like  the  Red  Queen  in  Alice  when  they  venture  beyond 
the  Beltway  to  try  to  do  all  the  impossible  things  that  Congress  has  told  them  to 
do  in  some  10  massive,  separate  and  uncoordinated  statutes.  I  am  not  trying  to  ex- 
cuse irrational  behavior.  I'm  trying  to  get  us  all  to  understand  its  root  causes. 

How  have  we  come  to  this  pass?  EPA  was  launched  on  a  huge  wave  of  public  en- 
thusiasm. Its  programs  have  had  an  enormous  and  beneficial  effect  on  all  our  lives. 
The  gross  pollution  we  were  all  worried  about  twenty-five  years  ago  is  either  a 
memory  or  under  reasonable  social  control.  Why  is  EPA  now  the  agency  everyone 
loves  to  hate? 

Well,  I  think  there  are  four  reasons,  three  built  into  the  very  core  of  EPA,  and 
one  that  results  from  the  peculiarities  of  our  times. 

First,  there  is  the  belief  that  pollution  is  not  just  a  problem  to  be  worked  out  by 
society  using  rational  means  but  a  form  of  evil.  And  I  think  in  the  early  days  of 
environmentalism  this  was  a  plausible  idea  to  many  of  the  people  drafting  the  ini- 
tial set  of  laws.  Industry  at  that  time  didn't  take  environmental  degradation  seri- 
ously, and  there  was  considerable  bad  faith  shown,  lies,  cheating,  and  so  on.  I  fur- 
ther think  it  can  be  demonstrated  that  things  have  changed  now,  in  two  respects. 
First,  nearly  all  major  industrial  leaders  know  that  environmentalism  is  here  to 
stay,  and  so  firms  wish  to  avoid  charges  that  they  are  insensitive  polluters,  just  as 
they  wish  to  avoid  defects  in  quality.  The  customers  don't  like  it,  and  believe  it  or 
not,  paying  attention  to  the  environmental  impact  of  technology  or  processes  bene- 
fits the  bottom  line  and  therefore  has  become  a  permanent  factor  to  be  weighed  by 
corporate  America. 

In  addition,  the  most  significant  threats  to  our  environment  now  seem  to  lie,  not 
with  major  industrial  sites,  but  in  the  habits  of  we  ordinary  Americans:  we  like  to 
drive  big,  powerful  cars,  use  a  lot  of  electricity,  generate  a  lot  of  waste,  enjoy  cheap 
food,  live  in  grassy  suburbs  and  collectively  send  pollution  in  massive  amounts  to 
often  distant  airsheds  and  waterways. 

The  laws,  and  the  enforcement  policies  that  follow  them,  are  still  looking  for  that 
evil  polluter,  and  in  the  same  place — major  facilities.  Since  the  relative  threat  from 
these  has  decreased,  EPA  is  ever  more  like  the  drunk  looking  for  his  keys  under 
the  lamp-post.  More  effort,  more  irritation,  less  achievement  to  show. 

This  phenomenon  is  directly  related  to  the  second  major  flaw — the  commitment 
to  perfection  built  into  the  language  of  our  major  statutes.  In  addition  to  the  mis- 
taken belief  that  absolute  safety  was  both  possible  and  affordable,  the  theory  was 
that  if  standards  were  set  extremely  high,  sometimes  on  scant  scientific  evidence, 
and  an  extremely  tight  time  frame  was  set  to  achieve  those  standards,  then  there 
would  be  constant  pressure  on  industry  and  on  EPA  to  make  continuous  improve- 
ments. The  nation  was  committed  to  a  sort  of  pie  in  the  sky  at  some  future  date, 
a  date  extended  further  and  further  into  the  future  as  inevitably  EPA  missed  nearly 
every  deadline  set  for  it.  Each  time  a  new  generation  of  clean  technology  came  into 
use,  the  response  from  EPA  had  to  be.  "That's  great — now  do  seme  more",  whether 
that  "more"  made  any  sense  as  a  priority  or  not.  It  can  be  argued  that  the  present 
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system  has  produced  significant  environmental  benefits.  True  it  has;  the  environ- 
ment is  a  good  deal  less  toxic  than  it  once  was. 

But  look  at  the  cost.  Even  though  the  environment  has  improved,  EPA  and  the 
environmental  community  are  pervaded  by  a  sense  of  failure.  In  fact,  that  failure 
was  foreordained  by  the  promise  of  an  unattainable  future.  In  addition,  pursuit  of 

f»erfection  inevitably  leads  to  the  pursuit  of  trivialities,  which  yield  more  of  those 
amous  EPA  horror  stories.  The  business  of  environmental  protection  devolves  into 
an  endless  debate  about  arcane  scientific  procedures — one  in  a  million  or  one  in  a 
billion.  The  important  moral  force  of  EPA  is  frittered  away,  and  still  we  cannot  sum- 
mon up  the  energy  to  deal  with  real  environmental  problems.  We  cannot  direct  our 
attention  outward  to  help  the  global  problems  crying  out  for  assistance  from  the 
most  powerful  nation  on  earth.  I  do  not  believe  this  is  what  we  started  out  to  do 
twenty-five  years  ago. 

The  mission  impossible  of  pursuing  perfection  leads  directly  to  the  third  quan- 
dary— the  devolution  of  all  important  environmental  decisions  to  the  courts.  As  is 
well  known,  nearly  every  major  EPA  decision  ends  up  in  the  judicial  system,  one 
result  of  the  determination  of  the  early  drafters  of  our  legislation,  who  were — no 
surprise  here — environmental  lawyers,  to  allow  the  most  liberal  provisions  for  citi- 
zen suits.  The  result  has  been  that  most  of  the  environmental  protections  that  are 
actually — rather  than  theoretically — put  into  place  are  the  result  not  of  the  delibera- 
tions of  scientists  or  engineers  or  elected  representatives  or  responsible  appointed 
officials,  but  of  consent  decrees  handed  down  by  judges.  A  grim  irony  or  poetic  jus- 
tice, depending  on  your  point  of  view,  is  the  current  proposal  by  the  majorities  in 
the  House  and  Senate  to  allow  even  more  opportunities  to  block  action  by  way  of 
lawsuit,  this  time  favoring  those  who  would  stop  EPA  action. 

I  hope  I  don't  offend  when  I  say  that  when  we  lawyers  get  involved,  things  tend 
to  slow  down  a  bit.  That  means  both  that  environmental  improvement  is  delayed, 
sometimes  indefinitely,  and  that  all  involved  in  these  drawn-out  proceedings  face 
crippling,  costly  uncertainties.  The  transaction  costs  of  any  environmental  progress 
under  these  conditions  are  often  an  appreciable  fraction  of  the  costs  of  the  sub- 
stantive environmental  remedies.  Superfund  is  the  great  exemplar  here,  a  program 
designed  to  clean  up  abandoned  dumps  that  somehow  transformed  into  a  program 
in  which  the  only  people  allowed  to  clean  up  are  the  consultants  and  the  litigators. 

Yes,  we  built  this  system,  you  built  it  and  I  built  it,  that  moved  America  along 
toward  a  cleaner  environment,  but  the  system  is  now  broken  and  must  be  repaired, 
in  some  cases,  in  the  teeth  of  the  immediate  interests  of  many  in  this  room.  That's 
one  reason  why  repair  will  be  incredibly  hard. 

Another  and  fourth  reason  is  that  peculiar  quality  of  our  times  I  mentioned  ear- 
lier, which  is  the  nearly  steady  thirty  year  erosion  of  trust  in  all  public  institutions 
particularly  those  situated  here  in  our  nation's  capital. 

You've  all  read  the  polls.  People  don't  trust  government,  but  they  don't  trust  the 
press  or  business  either.  We  are  down  to  Walter  Cronkite,  Mother  Teresa  and  Colin 
Powell. 

At  the  absolute  epicenter  of  this  institutional  hell  of  mistrust  is  the  EPA.  This 
is  largely  because  advocates  for  address  to  our  environmental  problems  and  their 
allies  in  Congress  feared  for  the  implementation  of  their  program  in  the  event  of 
a  hostile  administration,  and  their  antidote  was  to  write  stringent  mandates,  re- 
strictions, and  timetables  into  the  EPA's  basic  statutes.  As  I've  tried  to  argue  here, 
tying  the  Administrator's  hands  in  this  way  does  not  necessarily  advance  the 
achievement  of  substantive  environmental  goals;  paradoxically,  it  may  even  retard 
them.  Promising  unachievable  perfection  simply  assures  trust  eroding  failure.  And, 
of  course,  now  we  have  a  Congress  that  has  so  far  shown  itself  unwilling  to  do  the 
hard  work  necessary  for  meaningful  reform.  Instead,  it  is  intent  on  further  snarling 
a  system  it  sees  as  another  example  of  liberalism  gone  wild. 

I  don't  think  universally  applied  risk  assessment  or  cost  benefit  analysis  or  refus- 
ing to  fund  mandates  from  previous  Congresses  that  this  Congress  doesn't  like  will 
pass  both  Houses  and  be  signed  by  the  President.  Nor  do  I  believe  the  Congress 
could  override  a  Presidential  veto  of  these  approaches  to  reform.  I  believe  the  result 
will  be  the  much  maligned  gridlock.  In  fact,  we  may  already  have  reached  it. 

We  have  to  assume  that  at  some  time  in  the  future — probably  when  this  current 
version  of  gridlock  is  more  apparent — we  will  be  able  to  deal  seriously  with  the  re- 
form we  all  recognize  is  needed.  What  would  that  reform  look  like? 

First  of  all  it  would  have  to  be  effective.  It  must  be  able  to  address  those  problems 
that  a  consensus  of  knowledge  and  research  has  identified  as  the  worst  environ- 
mental risks.  This  requires  an  administrative  structure  capable  of  marshaling  re- 
sources to  address  those  problems,  in  whatever  media  they  occur,  and  the  discretion 
and  flexibility  to  allocate  those  resources  effectively.  This  means  that  Congress  is 
going  to  have  to  return  to  its  Constitutional  role  of  setting  national  policy  and  pro- 
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viding  vigorous  oversight,  and  leave  the  EPA  to  get  on  with  implementing  that  pol- 
icy, free  of  direct  supervision  from  535  administrators. 

Second,  reform  has  to  produce  efficiency.  It  has  to  provide  the  maximum  reduction 
of  risk  to  human  health  and  the  environment  per  dollar  invested  in  controls  or  in- 
centives. This  implies,  first,  a  vast  simplification  of  environmental  rule-making.  We 
cannot  go  on  with  a  system  in  which  the  physical  volume  of  the  paper  necessary 
to  establish  a  permit  approaches  the  physical  volume  of  the  waste  to  he  controlled. 
Also,  some  finite  well-understood  limits  should  be  established  for  what  our  society 
is  prepared  to  pay  for  a  certain  level  of  environmental  health,  together  with  some 
reasonable  relationship  between  what  is  paid  and  what  we  get  for  it.  In  other  words, 
environmentalism  has  to  leave  the  realm  of  quasi-religion  and  take  its  place  among 
the  realities  of  the  state,  along  with  national  security,  social  welfare,  health  and  jus- 
tice— pretty  good  company,  by  the  way. 

Third,  the  system  must  better  reflect  the  essential  democratic  values  of  our  soci- 
ety. The  day  is  past  when  a  dozen  or  so  youngish  people  can  sit  in  a  windowless 
room  in  Waterside  Mall  in  Washington  D.C.  and  after  a  year  or  so,  in  the  last  stages 
of  exhaustion,  emerge  with  a  set  of  absolute  commands  for  a  major  economic  sector. 
We  need  a  system  that  reflects  the  real  choices  of  the  American  people  as  to  what 
levels  of  protection  they  desire  locally  for  local  problems,  and  that  builds  upon  the 
basic  good  sense  of  communities  in  balancing  their  environmental  and  other  social 
values.  Needless  to  say,  no  one  can  be  allowed  to  clean  up  by  loading  pollution  on 
to  a  neighbor,  and  so  the  new  system  has  to  be  carefully  designed  to  be  consistent 
with  regional,  national  and  global  environmental  goals. 

Finally,  the  system  has  to  be  fair.  It  cannot  impose  an  undue  burden  of  either 
risk  or  expense  on  any  one  portion  of  the  population,  or  allow  the  transfer  of  risk 
from  one  place  to  another  without  fully  informed  consent.  It  cannot,  for  example, 
expect  private  landowners  to  carry  the  full  cost  of  species  protection,  nor  can  it  ex- 
pect farm  workers  or  people  living  near  industrial  plants  to  suffer  inordinate  risks 
for  the  economic  benefit  or  the  general  population. 

It  hardly  needs  saying  that  no  petty  adjustment  of  the  current  set  of  laws  can 
easily  achieve  these  objectives.  The  nation  needs  a  new,  single,  unified  environ- 
mental statute  supervised  by  a  single  authorizing  committee  and  a  single  appropria- 
tions committee  in  each  house  of  Congress.  Not  the  12  laws  and  70  committees  we 
now  have.  I  am  fully  aware  of  the  political  difficulty  of  achieving  this  nirvana,  but 
it  is  no  more  vaulted  in  aspiration  than  zero  cancer  risk  with  a  margin  of  safety 
below  that — an  impossible  assignment  EPA  has  labored  with  for  decades. 

How  to  get  there  is,  of  course,  the  problem.  The  kind  of  rhetoric  we  are  seeing 
now  on  both  sides  of  the  debate  will  not  help,  nor  will  the  careless  budget  slashing 
in  which  the  current  Congress  is  indulging.  It  almost  seems  as  if  many  Members 
of  Congress  believe  that  environmental  protection  is  nothing  but  an  aspect  of  lib- 
eralism, and  since  liberalism  is  discredited,  we  can  happily  return  to  converting 
every  environmental  value  we  have  left  into  ready  cash.  In  my  view,  like  some  of 
the  Democratic  Congresses  of  the  past,  the  Republican  Congress  is  too  often  promis- 
ing more  than  can  be  delivered,  and  thereby  contributing  to  the  very  lack  of  trust 
in  government  that  got  them  elected  in  the  first  place.  The  result  of  all  this  could 
be  a  cordless  bungee  jump  named  Ross  Perot. 

What  one  piece  of  a  right  answer  could  look  like  is  slowly  emerging  from  local 
experiences  in  this  country  and  from  the  experience  of  some  other  nations.  It  in- 
volves a  new  sort  of  consensus  process,  in  which  all  the  significant  stakeholders  are 
brought  together  to  hammer  out  a  solution  to  a  set  of  environmental  problems.  This 
approach  is  particularly  applicable  to  problems  confined  to  specific  geographic  re- 
gions. The  critical  thing  about  such  a  process,  and  the  only  way  to  make  it  work, 
is  that  all  participants  have  to  understand  that  the  process  is  the  entire  and  exclu- 
sive theater  for  decisions,  therefore  Congress  and  other  legislative  bodies  have  to 
mandate  the  process.  There  will  be  no  appeal,  and  no  way  to  weasel  out  of  the  deal. 
This  is  critical;  no  consensus  process  can  survive  the  idea  that  one  of  the  parties 
can  get  everything  it  wants — without  compromise — at  some  other  forum. 

A  process  of  this  type  has  been  used  successfully  by  the  state  of  Washington  in 
working  through  the  competing  interests  of  timber  companies,  environmentalists, 
Indian  tribes  and  local  communities  regarding  the  cut  of  timber  on  state  lands.  On 
a  larger  scale,  the  Netherlands  now  runs  its  entire  environmental  program  out  of 
consensus  groups  covering  every  major  industry  and  district.  Industries  can  meet 
national  guidelines  in  just  about  any  way  they  choose,  but  they  have  to  play  the 
game.  The  Dutch  call  the  national  plans  developed  through  such  processes  '  coercive 
voluntary  agreements." 

Whether  a  process  that  seems  to  work  in  a  small,  crowded  nation  with  a  long  cul- 
ture of  cooperation  in  the  face  of  danger  would  work  here  in  a  big,  mostly  empty 
country,  where  the  tradition  is  more  libertarian,  is  an  open  question.  But  somehow 
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we  have  to  get  past  this  situation  where  EPA  is  out  there  in  the  boat  and  everyone 
else  in  on  the  snore  jeering  as  the  ship  of  state  floats  by.  Somehow,  we  have  to  use 
whatever  civic  consciousness  and  sense  of  community  we  have  left  to  bring  all  the 
interests  into  the  same  boat  and  give  them  an  oar.  Don't  jeer — row!  Because  if  EPA 
sinks  while  we  watch,  we  all  get  pulled  under. 

A  lot  of  people  don't  believe  this;  there  is  a  cottage  industry  now  writing  books 
and  articles  stating  that  many  of  our  environmental  concerns  are  a  lot  of  hooey.  If 
that's  true,  why  do  we  need  an  effective  EPA?  My  answer  to  that  is  the  same  as 
it's  been  for  a  number  of  years.  Our  efforts  at  environmental  improvement  in  Amer- 
ica are  not  about  controlling  a  few  chemicals  or  saving  a  few  species.  There  are 
more  than  five  billion  people  on  this  globe  living  in  under-developed  nations  who 
want  to  live  as  well  as  we  do  materially.  And  they  are  going  to  try  to  get  there. 
If  they  all  try  to  get  there  in  the  same  way  we  got  there,  wastefully,  scattering  pol- 
lution, unduly  impacting  our  natural  resource  base,  then  all  of  us  are  in  a  world 
of  trouble. 

Supposing  that's  not  true?  Supposing  somehow,  magically,  the  global  development 
process  will  take  place  and  not  cause  all  the  terrible  things  to  happen  to  the  envi- 
ronment that  some  predict?  Well,  I  for  one,  would  be  delighted  if  that  were  the  case. 
Twenty-five  years  from  now,  when  they  come  by  the  nursing  home  and  say 
"Ruckelshaus,  you  were  a  damn  fool  about  ozone  depletion  or  fisheries  destruction," 
111  just  smile.  Meanwhile,  you  can  call  me  a  conservative  old  Republican,  but  I  don't 
care  to  bet  the  future  of  the  country,  and  the  planet,  and  the  free  institutions  we're 
worked  so  hard  to  preserve,  on  that  scenario  being  true.  We  need  to  take  the  pru- 
dent steps  necessary  to  bring  the  major  global  problems  under  control,  and  we  need 
to  lead  the  world  in  that  effort — because,  you  know,  there  is  really  no  one  else — 
and  to  do  that  we  need  effective,  efficient  and  fair  governmental  institutions,  among 
which  is  EPA.  And  we  have  to  begin  the  hard  work  of  fixing  it,  or  suffer  the  incal- 
culable consequences  of  our  failure. 


THE  ENTERPRISE  FOR  THE  ENVIRONMENT 

A  quarter  century  after  EPA's  founding,  the  system  it  administers  needs  a  new 
national  consensus  to  repair  it.  Before  that,  however,  we  must  stop  the  continuous 
swings  of  political  and  rhetorical  excess  that  have  caused  much  of  the  damage. — 
William  D.  Ruckelshaus  "Stopping  the  Pendulum"  Environmental  Law  Institute,  Oc- 
tober 18,  1995 

A  growing  number  of  Americans  are  coming  to  the  conclusion  that  the  environ- 
mental management  system  administered  by  the  U.S.  Environmental  Protection 
Agency  is,  indeed,  in  need  of  repair.  This  task  requires  systemic  reform  of  EPA's 
statutory  framework:  legislation  that  empowers  EPA  to  deliver  higher  levels  of  envi- 
ronmental protection  at  lower  cost;  integrates  EPA's  authorities;  and  enables  new 
approaches  to  manage  environmental  problems,  including  emerging  problems  that 
need  attention.  Systemic  reform  should  be  designed  to  achieve  three  principal  goals: 

— a  cleaner,  safer,  and  more  sustainable  environment; 

— less  expensive,  more  flexible,  and  more  equitable  tools  for  meeting  environ- 
mental standards;  and 

— greater  consensus-building  and  partnership  in  setting  and  achieving  environ- 
mental goals,  and  greater  public  confidence  in  government. 

William  D.  Ruckelshaus,  Chairman  of  the  Board,  Browning-Ferris  Industries  and 
former  Administrator  of  the  Environmental  Protection  Agency,  is  chairing  a  new  ini- 
tiative, the  Enterprise  for  the  Environment,  which  will  attempt  to  build  a  broad,  du- 
rable, bipartisan  consensus  for  systemic  reform  through  the  active  participation  of 
leaders  from  Congress,  EPA,  business,  agriculture,  the  environmental  community, 
and  other  essential  constituencies.  If  these  diverse  interests  can  find  common 
ground,  the  project  will  deliver  a  package  of  recommendations  to  Congress  and  the 
Administration  early  in  1997. 

The  Center  for  Strategic  and  International  Studies  (CSIS)  and  the  National  Acad- 
emy of  Public  Administration  (NAPA)  will  coordinate  the  project,  which  will  have 
two  components:  The  Academy  will  appoint  an  independent  panel  to  provide  an  ana- 
lytical foundation  for  the  project.  CSIS  will  convene  an  inclusive  stakeholder  process 
designed  and  facilitated  by  the  Keystone  Center.  The  stakeholder  process  will  aim 
to  develop  specific  legislative  recommendations.  Together,  the  two  components  of  the 
Enterprise  for  the  Environment  aim  to  create  a  bipartisan  consensus  on  systemic 
reform  of  EPA's  statutory  framework. 

Systemic  reform  will  permit  the  Agency  and  the  states  to  pursue  more  cohesive 
goals  and  standards  while  allowing  firms,  communities,  and  individuals  to  use  more 
flexibility  and  common  sense  in  meeting  those  standards.  These  legislative  changes 
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will  be  designed  to  achieve  net  environmental  benefits  while  reducing  the  costs  and 
complexities  of  regulation  to  firms  and  taxpayers.  The  reforms  will  also  be  designed 
to  ensure  that  the  Agency  has  the  flexibility  to  fulfill  its  mission  as  environmental 
problems  and  governance  systems  change. 

RATIONALE 

In  recent  years  the  environmental  problems  faced  by  the  United  States  and  the 
world  have  changed,  and  so  has  our  knowledge  of  how  best  to  cope  with  them.  Im- 
provements in  technology,  coupled  with  a  better-informed  public,  have  created  op- 
portunities for  achieving  greater  environmental  protection  at  lower  cost.  Numerous 
experiments  in  environmental  management  across  the  country  have  demonstrated 
that,  in  many  cases,  there  are  superior  alternatives  to  traditional  command-and-con- 
trol  regulation. 

Unfortunately,  changes  in  the  statutes  and  institutions  the  nation  uses  to  manage 
environmental  problems  have  not  kept  pace,  inhibiting  the  nation's  ability  to  cap- 
italize on  new  management  approaches  and  technologies.  The  environmental  laws 
Congress  adopted  in  the  1970  s  and  1980's  are  responsible  for  dramatic  reductions 
in  many  highly  visible  and  egregious  forms  of  pollution,  yet  they  are  not  designed 
to  address  many  of  the  more  complex  environmental  challenges  of  the  coming  dec- 
ades. 

The  environmental  laws  Congress  enacted  in  the  1980's  responded  to  public  pres- 
sure for  environmental  improvement  and  frustration  with  the  nation's  slow  progress 
toward  environmental  goals.  Through  these  laws,  Congress  created  high  expecta- 
tions that  EPA  has  had  difficulty  fulfilling — a  problem  for  which  Congress  fre- 
quently blames  the  agency.  In  many  cases,  the  laws  are  highly  prescriptive  and 
place  extensive  requirements  on  EPA,  yet  Congress  rarely  has  provided  the  Agency 
the  resources  to  match  its  responsibilities,  and  its  splintered  committee  jurisdiction 
hinders  coordination,  integration,  and  rational  oversight.  These  laws  often  impose 
regulatory  directives  and  unrealistic  statutory  deadlines  that  restrict  the  agency's 
ability  to  exercise  judgment,  set  more  effective  priorities,  or  coordinate  programs  in 
ways  that  would  achieve  the  most  protection  possible  at  the  least  cost.  Even  as  new 
tools  for  environmental  management  have  emerged  over  the  last  decade,  the  laws 
have  often  left  agency  leaders  without  authority  to  use  them  to  maximize  environ- 
mental benefits  while  reducing  costs.  The  result  has  been  regulatory  approaches 
that  have  been  perceived  as  rigid  and  inefficient,  insensitive  to  the  needs  of  local 
communities,  and  failing  to  take  advantage  of  new  pollution  prevention  techniques. 

As  the  Academy  pointed  out  last  year  in  its  congressionally  mandated  report,  Set- 
ting Priorities,  Getting  Results,  "EPA  lacks  the  authority  to  manage  many  problems 
in  cost-effective,  multi-media  ways.  The  agency  lacks  the  authority  to  reorganize  to 
support  solving  multi-media  problems.  The  statutes  and  media  programs  they  have 
created  seem  to  defy  the  integration  that  would  facilitate  strategic  priority  setting." 

In  short,  the  congressional  mistrust  of  EPA  and  the  public's  frustration  with  the 
pace  of  progress  that  inspired  these  statutes  has  hindered  EPA's  ability  to  act  effec- 
tively and  so  engendered  more  mistrust  and  frustration. 

Polls  continue  to  demonstrate  a  broad  national  consensus  in  support  of  environ- 
mental protection  and  a  reduction  in  pollution.  To  deliver  on  that  positive  mandate, 
the  current  and  former  EPA  administrators  have  initiated  a  broad  range  of  regu- 
latory reform  pilots,  as  have  states,  communities,  corporations,  and  non-govern- 
mental organizations  throughout  the  country.  Some  of  these  pilots  may  become  the 
foundations  for  systemic  reform  of  how  EPA  carries  out  its  mission.  Many  adminis- 
trators have  experimented  with  market  mechanisms  and  voluntary  programs  within 
the  constraints  of  existing  law.  More  recently,  EPA  and  the  Congress  have  embraced 
the  Common  Sense  Initiative  and  the  XL  pilot  programs,  which  offer  businesses  and 
communities  more  flexibility  in  meeting  environmental  goals.  In  addition,  EPA  and 
Congress  both  support  the  "Performance  Partnership"  initiative  which  has  the  po- 
tential to  fundamentally  change  EPA's  relationships  with  the  states. 

The  premise  of  the  Enterprise  for  the  Environment  is  that  administrative  reform 
alone  cannot  achieve  the  scale  of  change  needed  in  the  nation's  environmental  pro- 
tection system.  A  national  consensus  is  needed  on  systemic  reforms  of  EPA's  statu- 
tory framework — reforms  that  will  enable  EPA  and  the  states  to  provide  the  right 
incentives  to  business  and  individuals  to  continue  making  progress  on  the  nation's 
environmental  goals;  address  emerging  environmental  problems  that  are  as  yet 
poorly  understood;  and  create  a  truly  performance-based,  flexible,  and  cost-effective 
environmental  protection  system. 

Proposals  to  change  EPA's  statutes  typically  create  much  anxiety  among  the  tra- 
ditional adversaries  on  environmental  issues  who  fear  that  one  side  or  the  other  will 
use  its  political  advantage  to  create  extreme  and  damaging  results.  Mr.  Ruckels- 
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haus,  in  the  speech  quoted  above,  likened  the  historic  shifts  in  environmental  atti- 
tudes to  the  swings  of  a  pendulum.  Events  of  the  last  18  months  illustrate  Ruckels- 
haus' point  about  rhetorical  excess.  Nevertheless,  the  current  degree  of  political  po- 
larization actually  creates  an  opportunity  to  stop  the  pendulum  in  a  more  produc- 
tive place.  Given  the  present  stalemate,  only  reforms  that  can  meet  all  three  of  this 
project's  goals — more  environmental  protection,  greater  economic  efficiency  and 
flexibility,  and  enhanced  consensus  and  confidence  in  decision-making — are  likely  to 
win  sufficient  support  in  Congress  to  be  adopted. 

PROJECT  DESIGN 

The  design  of  the  Enterprise  for  the  Environment  emphasizes  broad  participation, 
a  transparent  process,  and  objective  analysis.  The  design  is  based  on  the  premise 
that  the  best  reform  ideas  will  emerge  from  a  process  that  encourages  people  rep- 
resenting many  diverse  interests  to  work  together  to  seek  mutual  gain.  To  ensure 
that  these  objectives  are  met,  the  Keystone  Center  will  design  and  facilitate  the 
stakeholder  process. 

Experience  over  the  last  25  years  attests  to  the  importance  of  the  stakeholder  ap- 
proach that  is  the  heart  of  this  project.  Environmental  protection  has  had  broad 
public  support  for  decades,  and  yet  it  remains  a  policy  area  characterized  by  politi- 
cal confrontation  and  deadlock.  More  recently,  groups  have  found  a  way  past  that 
polarization  through  processes  that  bring  people  with  apparently  irreconcilable  in- 
terests together  for  face-to-face  collaboration.  These  efforts  have  shown  that  effective 
agreements  can  emerge. 

The  participants  will  be  recognized  leaders  in  each  of  the  fields  important  to  suc- 
cessful environmental  policy.  Three  additional  former  EPA  administrators  have 
joined  Mr.  Ruckelshaus  as  participants:  Doug  Costle,  William  Reilly,  and  Lee  Thom- 
as. The  chair  is  recruiting  a  group  of  stake-holders  that  will  include  members  of 
Congress,  governors,  mayors,  state  regulators,  and  leaders  from  environmental 
groups,  business,  and  labor,  as  well  participants  from  diverse  interests  such  as  agri- 
culture, social  justice,  transportation,  energy,  and  environmental  science,  economics, 
and  law,  among  others. 

The  design  of  the  project  has  three  basic  components:  the  Stakeholder  Group  and 
its  four  subsidiary  Action  Groups;  the  Steering  Committee;  and  the  NAPA  panel. 

Participants  in  the  Stakeholder  Group  will  number  about  60.  The  participants 
also  will  divide  into  four  Action  Groups  that  will  work  on  sets  of  issues  described 
below.  Each  Action  Group  will  contain  a  diversity  of  interests,  and  will  reach  out 
beyond  its  membership  to  hear  from  individuals  and  organizations  with  challenging 
points  of  view.  Mr.  Ruckelshaus  will  select  a  Steering  Committee  of  approximately 
20  participants  from  the  Stakeholder  Group  reflecting  the  diversity  of  that  group. 

Each  Action  Group  will  develop  findings,  options,  and  consensus  recommendations 
where  possible  to  present  to  the  Steering  Committee.  The  Steering  Committee  will 
coordinate  the  work  of  the  Action  Groups  and  synthesize  and  integrate  their  rec- 
ommendations in  drafting  the  project's  final  recommendations  on  systemic  reform. 
The  Steering  Committee  will  build  consensus  internally  on  these  final  recommenda- 
tions, and  present  them  to  the  Stakeholder  Group  for  comment  and  further  input. 
The  Steering  Committee  will  integrate  this  stakeholder  input  to  the  greatest  extent 
possible  before  presenting  final  consensus  recommendations  to  Congress  and  the  Ad- 
ministration in  early  1997. 

All  of  the  stakeholders  will  convene  for  three  plenary  sessions  to  ensure  broad  dis- 
cussion of  all  topics,  and  to  help  integrate  the  work  of  the  Action  Groups.  The  first 
plenary  will  take  place  in  early  April  when  Mr.  Ruckelshaus  will  solicit  initial  per- 
spectives from  the  Stakeholder  Group,  and  initiate  the  work  of  the  Action  Groups. 
The  second  plenary  will  be  in  the  Fall,  roughly  mid-way  through  the  process,  and 
will  be  designed  to  facilitate  cross-cutting  recommendations  among  the  Action 
Groups.  (The  project  will  issue  no  policy  statements  or  recommendations  during  the 
1996  election  campaign.)  The  third  plenary  session  is  planned  for  January  1997  and 
will  provide  opportunities  for  discussion  of  the  draft  recommendations.  The  Steering 
Committee  will  meet  as  needed  throughout  this  period  to  synthesize  and  integrate 
the  work  of  the  Action  Groups  and  to  develop  consensus  recommendations. 

The  stakeholder  process  will  be  augmented  by  the  National  Academy  of  Public  Ad- 
ministration's analytical  work.  The  Academy  will  appoint  a  panel  of  fellows  and 
other  experts  to  provide  credible,  authoritative  analysis  and  insights  to  the  Action 
Groups  and  the  Steering  Committee.  The  Academy  will  base  its  analytical  work  for 
the  project  on  the  analysis  and  recommendations  in  its  1995  report,  Setting  Prior- 
ities, Getting  Results:  A  New  Direction  for  the  Environmental  Protection  Agency. 
Congress  has  expressed  a  strong  interest  in  the  Academy's  work  and  encouraged 
EPA  to  work  with  NAPA  and  others  on  an  evaluation  of  the  key  regulatory  reform 
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initiatives  underway  at  EPA  and  the  states.  The  Academy  panel  will  report  on  the 
merits  of  these  initiatives;  the  progress  achieved  to  date;  and  the  barriers  that  exist- 
ing statutes  and  organizational  structures  pose  to  more  effective  management  ap- 
proaches. The  panel  will  identify  potential  changes  in  EPA's  authorizing  statutes 
that  would  promote  more  effective  and  efficient  environmental  management. 

The  Academy  panel  will  provide  an  analytical  base  for  the  stakeholder  process 
that  is  fair,  non-partisan,  and  unbiased.  The  panel  will  also  provide  its  conclusions 
to  the  Congress  and  the  public  as  an  independent  report.  The  Academy  will  ensure 
that  the  expertise  housed  at  the  Environmental  Protection  Agency  and  state  regu- 
latory agencies  informs  the  entire  process.  CSIS  and  the  Academy  will  provide 
EPA's  senior  management  with  a  full  opportunity  to  observe  all  phases  of  the 
project  and  to  provide  information  as  needed.  Both  the  Academy's  panel  process  and 
CSIS's  stakeholder  process  will  solicit  information  and  analysis  from  numerous 
other  sources  as  well. 

The  Enterprise  for  the  Environment  is  by  design  collaborative  and  inclusive.  Both 
the  Academy  panel  and  the  CSIS  stakeholder  process  will  seek  to  coordinate  their 
efforts  with  work  being  done  on  environmental  policy  by  other  institutions  and 
stakeholder  processes,  including  the  Aspen  Institute,  the  National  Environmental 
Policy  Institute,  Resources  for  the  Future,  and  Yale  University's  "Next  Generation" 
project,  and  others.  In  addition,  CSIS  will  engage  international  businesses  and  gov- 
ernmental officials  from  key  U.S.  trading  partners  in  discussion  of  the  environ- 
mental regimes  of  other  countries,  and  develop  insights  on  these  regimes  that  can 
advance  a  new  consensus  in  the  U.S.  The  Enterprise  for  the  Environment  is  de- 
signed to  weave  together  the  best  ideas  of  many  individuals  and  institutions  into 
a  compelling  set  of  recommendations  on  systemic  reform  of  EPA's  statutory  frame- 
work. 

THE  ISSUES 

The  first  task  of  the  project's  Steering  Committee  and  Action  Groups  will  be  to 
refine  their  respective  scopes  of  work  and  then  focus  on  specific  issues  which  offer 
the  greatest  opportunities  for  consensus  and  improvement.  The  four  groupings  of  is- 
sues that  follow  are  intended  as  a  starting  point: 

Setting  a  course:  Goals,  priorities,  and  resource  allocation. — Many  observers  have 
noted  that  the  existing  environmental  management  system  lacks  a  flexible,  effective 
process  for  setting  environmental  goals  and  priorities  across  programs,  measuring 
environmental  progress  and  allocating  resources  and  responsibilities  to  meet  the 
most  pressing  needs.  EPA  has  initiated  a  National  Goals  Project  to  develop  a  cross- 
cutting  vision  of  environmental  progress,  but  a  consensus  is  lacking  on  EPA's  goal- 
setting  methodology  and  the  role  of  goals  in  strategic-planning  and  budgeting  for 
EPA's  major  programs.  This  Action  Group  will  examine  how  priority-setting  and  re- 
source allocation  decisions  occur  within  the  current  media-focused  regulatory  system 
and  build  consensus  on  legislative  proposals  for  revamping  the  existing  process.  Im- 
portant issues  include  the  role  of  comparative  risk  analysis  and  social  values  in 
ranking  goals  and  the  need  for  milestones  and  indicators  to  measure  progress  to- 
ward goals.  Additional  issues  include  the  role  of  cross-cutting  goals  in  allocating  re- 
sources for  EPA's  programs  and  the  interplay  between  environmental  goals  and 
other  priority-setting  mechanisms  such  as  statutory  deadlines. 

This  Action  Group  will  also  examine  the  division  of  responsibilities  among  federal, 
state,  and  local  decision  makers  and  build  consensus  on  mechanisms  for  creating 
more  effective  relationships  between  different  levels  of  government.  Key  objectives 
will  be  to  delineate  the  appropriate  roles  of  federal,  state,  and  local  governments 
in  priority-setting,  enforcement,  and  program  implementation,  and  to  identify  new 
tools  for  EPA  to  use  in  assuring  accountability  and  overseeing  progress  at  the  state 
and  local  level. 

Finally,  the  group  will  evaluate  the  adequacy  of  EPA's  current  organizational 
structure  and  develop  proposals  to  reorganize  EPA  Headquarters  and  regional  of- 
fices in  a  manner  better  aligned  with  new  concepts  of  performance-based,  cross- 
media  environmental  management. 

Setting  standards:  The  role  of  risk,  cost,  and  equity. — The  principal  focus  of  regu- 
latory reform  legislation  in  the  current  Congress  has  been  on  expanding  the  role  of 
cost-benefit  analysis  in  standard-setting  and  improving  the  quality  and  rigor  of  risk 
assessments.  General  support  for  these  goals  has  been  expressed  by  members  of 
both  parties  and  by  the  Administration,  but  consensus  on  legislative  approaches  has 
proven  elusive.  This  Action  Group  will  develop  a  set  of  principles  that  can  guide  leg- 
islation that  promotes  the  honest  consideration  of  science,  risk  assessment,  cost-ben- 
efit analysis,  equity,  ecological  integrity,  public  involvement,  and  other  hard-to- 
quantify  values  in  setting  environmental  standards.  These  principles  will  also  ad- 
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dress  the  role  in  policy  making  of  scientific  uncertainty  over  the  effects  of  individual 
stressors  and  the  interactions  and  cumulative  effects  of  multiple  stressors. 

Maximizing  flexibility  while  ensuring  performance. — A  variety  of  proposals  have 
surfaced  to  encourage  more  integrated,  performance-based,  and  flexible  techniques 
for  promoting  pollution  prevention  and  controlling  environmental  releases  at  indus- 
trial facilities  and  other  sources  of  pollution.  Examples  include  EPA's  XL  programs, 
alternative  compliance  bills  recently  introduced  in  Congress,  EPA's  proposals  to  con- 
solidate information  collection  requirements  across  media,  novel  enforcement  and 
compliance  approaches  (e.g.  auditing,  third-party  certification,  ISO  14000,  market 
mechanisms,  information  tools,  and  advanced  monitoring  technologies,  including  re- 
mote sensing)  and  multi-media  permitting  and  rule-making  proposals,  including  the 
sweeping  sector-based  Common  Sense  Initiative.  This  Action  Group  will  examine 
these  and  other  innovations  and  build  consensus  on  legislative  proposals  that  will 
promote  a  regulatory  system  that  is  more  cost-effective,  flexible,  and  able  to  produce 
net  environmental  benefits  at  particular  facilities  or  groups  of  facilities,  or  through 
achieving  more  widespread  and  thorough  compliance  with  standards. 

Reducing  risks  from  dispersed  sources. — EPA's  Science  Advisory  Board  and  nu- 
merous state  and  community  comparative  risk  projects  have  identified  relatively 
small,  dispersed,  and  largely  unregulated  sources  of  pollution  and  habitat  alteration 
as  being  among  the  most  serious  remaining  environmental  problems  in  the  United 
States.  EPA's  organizational  structure  and  statutory  authorities  leave  it  poorly 
equipped  to  deal  problems  such  as  runoff  from  farm  fields,  backyards,  and  high- 
ways; indoor  air  pollution;  small  sources  of  air  pollution;  and  a  variety  of  land-use 
changes.  The  Action  Group  will  seek  consensus  on  the  appropriate  federal,  state, 
local,  corporate,  and  individual  roles  in  addressing  these  problems  and,  if  required, 
construct  a  legislative  framework  for  action.  The  work  group  will  collaborate  closely 
with  the  other  three,  because  solutions  are  likely  to  require  non-traditional  ap- 
proaches developed  in  close  coordination  with  local  and  state  governments,  industry, 
and  non-governmental  organizations. 

This  Action  Group  will  also  focus  on  EPA's  efforts  to  organize  federal,  state,  and 
local  actions  around  specific  places  or  ecosystems.  The  agency's  ecosystem  protection 
programs  have  begun  to  guide  the  agency  away  from  traditional  media-focused  ap- 
proaches to  environmental  management.  The  group  will  consider  the  economic  and 
environmental  gains  that  could  be  achieved  through  more  extensive  multi-media  de- 
cision-making organized  around  places.  The  group  will  also  consider  the  legislative 
and  organizational  changes  that  would  be  required  to  further  the  initiative. 

MANAGING  THE  PROJECT 

Many  consensus-building  policy  projects  generate  good  ideas.  The  most  significant 
challenge,  however,  is  translating  good  ideas  into  action.  Action  depends  on  creating 
the  right  mixture  of  decision  makers  and  influential  thinkers,  performing  timely 
analysis,  and  on  securing  commitments  to  action.  These  are  tasks  at  which  the  Cen- 
ter for  Strategic  and  International  Studies,  the  National  Academy  of  Public  Admin- 
istration, and  the  Keystone  Center  excel. 

The  Project  Director  for  CSIS  is  Dr.  Karl  Hausker,  former  Deputy  Assistant  Ad- 
ministrator at  the  U.S.  Environmental  Protection  Agency  (EPA)  and  former  Chief 
Economist  for  the  U.S.  Senate  Committee  on  Energy  and  Natural  Resources.  The 
Project  Director  for  the  Academy  is  Dr.  DeWitt  John,  Director  of  the  Academy's  Cen- 
ter for  Competitive  Sustainable  Economies.  Dr.  John,  the  author  of  Civic 
Environmentalism,  directed  the  project  mandated  by  Congress  in  1994  which  pro- 
duced Setting  Priorities,  Getting  Results.  John  Ehrmann,  the  Executive  Vice  Presi- 
dent of  the  Keystone  Center,  will  facilitate  the  project. 

CSIS,  founded  in  1962,  is  an  independent,  non-profit,  and  non-partisan  institution 
that  advances  the  understanding  of  emerging  global  and  domestic  issues.  Policy  im- 
pact is  the  basic  mission  of  CSIS.  It  achieves  this  mission  in  three  ways:  (1)  by  gen- 
erating strategic  analysis;  (2)  by  convening  policy  makers  and  other  influential  par- 
ties; and  (3)  by  building  structures  for  policy  action.  CSIS  has  a  longstanding  rep- 
utation for  bringing  together  the  right  people  on  the  right  issues,  breaking  stale- 
mates, and  pushing  debate  forward  in  a  non-partisan  environment.  CSIS  manage- 
ment of  the  Enterprise  for  the  Environment  will  reflect  all  these  capabilities  and 
build  on  previous  Center  experience  with  environmental  issues,  allowing  for  estab- 
lishment of  an  effective  vehicle  for  policy  dialogue  at  the  highest  levels  of  govern- 
ment, business  and  the  environmental  community. 

NAPA  is  a  non-profit,  non-partisan  organization  chartered  by  Congress  to  improve 
governance  at  all  levels.  NAPA  works  toward  that  end  by  using  the  individual  and 
collective  expertise  and  experiences  of  its  more  than  400  fellows,  including  current 
and  former  Cabinet  officers,  members  of  Congress,  governors,  mayors,  legislators, 
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jurists,  business  executives,  public  managers,  and  scholars.  The  Academy  convenes 
panels  of  fellows  and  other  experts  to  analyze  problems  and  propose  recommenda- 
tions. Since  its  establishment  in  1967,  the  Academy  has  responded  to  a  multitude 
of  requests  from  federal  and  state  agencies,  and  has  undertaken  a  growing  number 
of  studies  on  issues  of  particular  interest  to  Congress.  In  addition,  NAPA  has  in- 
creasingly conducted  projects  for  private  foundations  and  has  begun  to  work  closely 
with  corporations. 

The  Keystone  Center,  founded  in  1975,  is  an  independent  non-profit  organization 
whose  mission  is  to  serve  as  a  neutral  convener  and  facilitator.  The  Center  has  a 
long  history  of  successfully  bringing  together  diverse  interests  to  work  collabo- 
ratively to  address  complex  and  controversial  issues  involving  environmental,  natu- 
ral resource,  and  related  public  policy  issues.  Through  this  work  the  Center  has 
gained  a  thorough  understanding  of  the  issues  that  will  be  addressed  in  this  project. 
In  recent  years  the  Center  has  provided  process  design  and  facilitation  for  both  the 
National  Commission  on  Superfund  and  the  President's  Council  on  Sustainable  De- 
velopment, both  of  which  involve  senior  leaders  similar  to  those  who  will  be  involved 
in  the  Enterprise  for  the  Environment. 

CSIS 

Senator  BOND.  Thank  you  very  much,  Mr.  Ruckelshaus. 

In  your  very  significant  remarks,  as  they  have  already  been  re- 
ferred to,  to  the  Environmental  Law  Institute  last  year,  you  charac- 
terized EPA  as  an  Agency  paralyzed  by  conflict  between  its  statu- 
tory mandate  and  sound  public  policy  and  a  public  debate  which 
erroneously  depicts  the  social  choices  in  apocalyptic  terms.  As  I  un- 
derstand it,  you  said  that  the  CSIS  project  will  attempt  to  develop 
legislative  proposals  to  remedy  the  current  system's  shortcomings 
through  a  consensus  process.  You  laid  out  the  fact  that  it  has  to 
be  bipartisan,  that  there  are  numerous  stakeholders,  many  of  them 
accustomed  to  facing  each  other  in  court,  rather  than  in  a  coopera- 
tive effort. 

The  analogy  comes  to  mind  of  a  term  we  use  back  home  of  trying 
to  load  frogs  in  a  wheel  barrow.  There  have  been  a  lot  of  other 
groups  over  the  years  who  have  attempted  to  do  what  you  are  now 
attempting  to  do,  and  their  efforts  have  not  succeeded. 

Why  do  you  think  this  effort  can  be  successful  when  the  others 
have  failed? 

Mr.  Ruckelshaus.  Well,  I  think  the  effort  is,  as  I  suggested  in 
my  remarks,  that  we  were  hoping  that  we  have  a  waiting  audience 
for  the  results  of  our  report.  I  was  part  of  the  Superfund  Commis- 
sion which  made  a  series  of  proposals  to  the  Congress  that  ulti- 
mately were  not  successful.  I  think  part  of  the  reason  was  that  no- 
body told  us  to  do  what  we  did.  And  we  did  not  involve  the  Con- 
gress early  on  in  our  decision  to  try  to  look  at  the  Superfund  and 
come  up  with  a  set  of  recommendations. 

It  was  a  process  similar  to  this.  But  we  really  had  no  waiting  au- 
dience for  it. 

One  of  the  things  that  CSIS  has  been  successful  in  doing  in  the 
past  is  involving  individual  Members  of  Congress  in  their  efforts. 
Now  they  have  not  necessarily  been  successful  every  time.  But 
where  they  have  done  that  successfully,  they  have  then  had  in  the 
members  that  have  actually  participated  in  the  efforts  to  come  up 
with  the  recommendations  somebody  willing  to  carry  them  forward 
into  the  legislative  arena,  giving  them  a  greater  likelihood  of  ulti- 
mately being  successful. 

By  the  same  token,  we  have  reached  out  to  the  administration 
to  try  to  involve  them  in  these  efforts  in  the  deliberations,  and  I 
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think  that  we  have  a  process  that  is  both  collaborative  and,  at  the 
same  time,  that  tries  to  insure  that  we  have  the  highest  quality  set 
of  recommendations  possible,  so  that  we  don't  run  into  the  problem 
that  some  consensus  building  exercises  run  into,  and  that  is  that 
it  is  driven  down  to  the  least  common  denominator. 

In  order  to  get  everybody  to  participate,  you  have  to  give  in  so 
many  times  that  you  end  up  with  an  end  product  that  is  kind  of 
mush. 

What  we  are  trying  to  do  with  a  combination  of  the  largest  stake- 
holder group  and  the  steering  committee  is  to  insure  that  the  end 
product  will  be  of  high  quality  and  that  the  Congress  would  be 
happy  to  receive. 

Now  is  that  enough  of  a  formula  for  success  where  others  have 
failed?  Who  knows?  It  just  seems  to  me  there  is  a  higher  likelihood 
that  that  will  be  successful. 

The  fact  that  you  and  others  in  the  Congress  have  expressed  sup- 
port for  this  effort  sends  a  message  to  people  that  this  is  a  serious 
exercise  and  that  they  ought  to  play  in  it.  That  is  also  helpful  in 
getting  everybody  together  to  try  to  hammer  out  some  kind  of  con- 
sensus— not  a  compromise  but  a  consensus. 

STATUTORY  MISSION 

Senator  BOND.  Well,  I  hope  that  your  presence  here  today  and 
our  interest  send  a  strong  signal  that  there  are  receptive  ears  on 
Capitol  Hill  for  this,  and  we  hope  that  it  will  be  helpful.  You  actu- 
ally answered  a  number  of  followup  questions  that  I  was  going  to 
ask  about  this.  You  covered  what  I  see  as  the  real  challenge. 

We  certainly  wish  you  well  in  pursuing  this  effort. 

Last  year,  the  project  chair  of  the  NAPA  effort  and  the  head  of 
the  North  Carolina  Environment  Agency,  Jonathan  House,  testified 
that  EPA's  mission  should  focus  on  the  responsibilities  which  can 
best  be  managed  by  a  Federal  agency  leading  the  Nation  in  setting 
national  goals  and  priorities,  setting  standards,  and  conducting  re- 
search. 

Would  you  agree  with  this?  If  so,  how  important  is  a  statutory 
mission  statement  for  EPA,  given  the  fact  that  EPA  does  not  have 
an  overarching  statute  today  and  we  are  looking  at  25  years  of 
what  everybody  agrees  is  great  progress  in  the  environment.  But 
we  are  looking  at  it  in  terms  of  where  do  we  go  next. 

How  important  is  a  statutory  mission? 

Mr.  Ruckelshaus.  I  think  it  is  very  important.  I  do  not  want  to 
anticipate  what  this  group  may  come  up  with  because  if  you've  no- 
ticed in  that  speech  you  mentioned,  I  did  suggest  that  a  unitary 
statute  might  make  sense,  as  much  as  anything  because  of  the 
problem  that  Senator  Mikulski  mentioned,  that  is,  there  are  some 
85  committees  in  the  Congress  to  which  EPA  reports.  Every  time 
I  hear  that  number,  it  goes  up.  The  last  number  I  heard  was  70. 
I  don't  know,  but  85  sounds  like  a  lot  to  me.  If  it  is  70,  it  is  too 
many. 

It  was  only  15  when  I  started  back  25  years  ago. 

Senator  BOND.  It  has  multiplied,  hasn't  it. 

Mr.  RUCKELSHAUS.  It  is  obviously  growing  exponentially. 

In  any  event,  it  would  be  helpful — because  these  problems  are  so 
complex  and  are  so  interrelated,  it  would  be  helpful  for  the  Agency 
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to  have  one  major  committee  in  both  Houses  to  which  it  reported 
so  that  there  would  be  some  history  there  of  what  the  nature  of 
these  problems  are  and  how  the  Agency  was  trying  to  address  them 
in  the  past,  and  how  they  related  to  one  another. 

So  a  unitary  statute  is  one  way  of  doing  that.  It  is  not  the  only 
way  of  doing  it.  I  think  a  lot  of  useful  reform  can  be  had,  even  if 
we  could  not  agree  on  a  unitary  statute.  But  that  would  be  at  one 
end  of  the  spectrum.  The  other  would  be  some  more  modest  re- 
forms in  the  existing  statutory  base. 

I  am  hopeful  we  can  do  better  than  that  and  I  think  we  can.  But 
whether  we  can  get  all  the  way  to  one  statute  or  not,  I  am  not 
sure. 

I  certainly  would  hate  to  prejudge  whether  that  was  advisable 
before  we  started  this  effort. 

STATUTES 

Senator  Bond.  One  of  the  criticisms  frequently  raised  about  the 
current  structure  is  that,  with  16  different  statutes,  the  EPA  has 
to  be  more  focused  on  the  individual  statutes  rather  than  the  re- 
sults it  achieves;  that  they've  got  so  many  legislative  mandates 
they  cannot  look  at  environmental  results. 

Would  you  agree  with  that? 

Mr.  RUCKELSHAUS.  Well,  it  certainly  is  an  ongoing  problem.  It  is 
not  a  problem  I  solved  when  I  was  there,  so  I  am  not  criticizing 
the  current  management.  I  didn't  solve  it,  either. 

It  is  partially  caused  by  statutes.  There  is  a  management  rec- 
ommendation in  here,  and  I  think  you  called  for  a  plan  to  deter- 
mine how  to  achieve  it,  which  is  a  good  one.  It  does  seem  to  me 
that  measuring  progress  is  a  terribly  important  thing  for  any  insti- 
tution to  do,  whether  private  or  public  sector,  and  measuring 
progress  by  EPA  is  essential.  They  do  need  to  do  a  better  job  of 
that. 

Senator  Bond.  Thank  you  very  much,  Mr.  Ruckelshaus. 

Senator  Mikulski. 

Senator  Mikulski.  Thank  you,  Mr.  Chairman. 

Mr.  Ruckelshaus,  I  certainly  endorse  the  principle  and  the  goals 
of  the  study  to  be  undertaken  by  NAPA  and  CSIS  as  a  joint  effort. 
I  believe  that  we  will  have  nothing  to  lose  and  everything  to  gain 
by  this  initiative. 

I  am  particularly  pleased  that  you  are  going  to  be  heading  it  up 
and  read  with  interest  not  only  your  testimony  here  today  but  your 
presentation  before  the  Environmental  Law  Institute  on  October 
18,  1995,  when  you  kind  of  gave  a  state  of  EPA  both  retrospective 
and  prospective.  You  warned  everyone  that  EPA  was  developing 
what  you  called  the  battered  agency  syndrome,  that  it  was  being 
battered  for  not  accomplishing  missions,  that  Congress  had  either 
tied  them  up  in  knots  or  had  not  given  them  the  resources. 

I  particularly  liked  your  metaphor  that  says  that  some  Members 
of  Congress  seek  to  stop  the  Agency  from  doing  what  previous  Con- 
gresses have  mandated  it  by  refusing  to  give  it  money.  That  is  a 
little  like  cheering  the  launch  of  an  airplane  flying  from  New  York 
to  Los  Angeles,  while  giving  it  gas  to  only  reach  Chicago,  and  then 
decrying  its  crash  in  Iowa  and  yelling  about  pilot  ineptitude. 
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I  thought  that  was  an  excellent  metaphor.  In  fact,  I  liked  the 
speed  so  much  I'd  like  to  put  it  into  the  record. 

Mr.  Ruckelshaus.  Thank  you,  Senator. 

Senator  BOND.  It  will  be  accepted  for  the  record. 

Senator  MiKULSKl.  In  terms  of  the  work  that  your  commission  or 
study  is  about  to  undertake,  I  think  that  there  is  going  to  be  jitters 
about  it.  I  can  already  see  jitters  in  the  audience  and  jitters  in  the 
phone  calls  that  have  come  in.  The  jitter  reaction  is  that  all  the 
focus  is  on  the  very  nature  of  an  integrated  statute  and  that  would 
result  in  the  dilution  of  EPA  and  its  efforts. 

I  know  I  will  look  forward  to  hearing  what  those  recommenda- 
tions are,  but  I  would  hope  that  we  would  not  so  focus  on  the  abso- 
lute perfect  structure  that  we  do  not  look  ahead  to  what  we  need 
EPA  to  do. 

Let  me  get  to  three  questions  that  I  don't  know  if  you  are  going 
to  undertake  or  if  we  need  to  look  elsewhere  about. 

First  of  all,  I  am  very  passionate  about  the  role  that  science  is 
playing  in  helping  to  clean  up  our  environment  and  the  information 
it  gives  to  regulatory  and  governing  agencies.  I  am  also  concerned 
that  the  very  nature  of  the  rapid  expansion  of  scientific  knowledge 
exceeds  the  regulatory  framework.  In  other  words,  science  is  mov- 
ing ahead  so  fast  in  what  we  know  about  pollution,  about  risk, 
about  public  health,  et  cetera. 

Will  you  be  looking  at  how  EPA  can  have  access  to  the  best 
available  science  and  how  that  will  interreact?  Also,  will  your 
group  be  looking  at  whether  EPA  should  have  the  responsibility  of 
creating  new,  environmental  scientific  knowledge  or  should  it  func- 
tion more  like  a  model  where  it  turns  to  others,  almost  like  an  en- 
dowment, to  get  the  best  from  academia  that  is  actually  working 
on  this? 

The  EPA  labs  are  so  small.  There  are  six  of  them.  They  are  often 
underfunded  and  overworked.  I  just  wonder  what  you  think  about 
that. 

Mr.  Ruckelshaus.  Well,  certainly,  any  study  of  EPA  and  its 
statutory  base  would  have  to  look  at  the  role  of  science  in  setting 
environmental  policy.  The  problems  that  you  mentioned  are  there. 
There  is  the  problem  of  scientific  uncertainty  and  how  do  you  deal 
with  that.  I  mean,  some  of  the  more  vexing  problems  at  EPA  are 
where  the  science  is  not  all  that  clear  as  to  what  the  nature  of  the 
problem  is.  Therefore,  what  should  you  do  about  it? 

Those  are  issues  that  any  administrator  or  anybody  working  at 
EPA  faces  almost  daily. 

Senator  Mikulski.  Well,  will  your  study  be  looking  at,  first  of  all, 
the  question  of  should  EPA  be  in  the  business  of  creating  new  sci- 
entific knowledge  or  should  it  both  fund  academic  institutions  that 
are  working  on  this  and  often  with  other  agencies;  and  then,  also, 
the  role  of  EPA  labs;  also,  No.  3,  even  what  it  should  be.  Should 
it  have  an  ARPA-like  function  to  help  develop  new  environmental 
technology,  either  in  the  area  of  equipment  or  biotech  to  actually 
help  prevent  or  clean  up  the  environment? 

Mr.  Ruckelshaus.  One  of  the  things  I  hope  our  study  will  do  is 
not  try  to  micromanage  EPA  again  and  that  we  will,  in  fact,  have 
to  deal  with  the  question  of  science  as  it  relates  to  EPA's  role  and 
EPA's  function.  And  if  we  don't  do  that,  we  won't  have  really  satis- 
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fied  what  I  see  as  one  of  our  responsibilities,  our  charges,  in  terms 
of  making  recommendations  to  Congress.  The  recommendations 
will  be  how  should  science  be  treated  in  EPA  as  a  statutory  matter. 

The  question  of  what  kind  of  science  should  they  have  in  EPA, 
should  it  be  simply  in  support  of  its  regulatory  mission,  should  it 
be  doing  independent  research  itself,  should  it  be  funding  it  in  uni- 
versities, should  all  this  be  done  through  some  separate  govern- 
mental institution — I  don't  think  we're  going  to  try  to  resolve  all 
those  questions  because  I  think  that  is  really  a  larger  issue  for  the 
Congress  and  the  country  to  deal  with.  But  the  role  of  science  in 
the  Agency  clearly  is  an  important  one  for  us  to  look  at. 

Senator  Mikulski.  Well,  it  is.  Right  now  many  of  us  are  on  an- 
other committee  that  is  coming  up  with  FDA  reform.  These  are  the 
exact  questions  we're  asking,  one  of  which,  though,  is  how  does  reg- 
ulation keep  up  with  science.  No.  2  is,  is  it  the  role  of  a  regulatory 
agency  to  try  to  create  new  knowledge,  or  is  its  role  to  benefit 
where  new  knowledge  is  being  created  elsewhere,  like  at  an  NIH, 
an  FDA,  or  Johns  Hopkins,  or  Stanford,  and  so  on. 

Mr.  Ruckelshaus.  My  own  bias  would  be  the  latter  in  terms  of 
that  it  should  use  science  to  support  its  regulatory  mission  and 
keep  its  regulations  up  with  whatever  new  knowledge  is  coming 
along  as  a  result  of  technological  or  scientific  advancement. 

But  it  should  not  see,  at  least  as  its  primary  mission,  the  cre- 
ation of  new  knowledge  itself. 

Senator  Mikulski.  Thank  you  very  much,  Mr.  Ruckelshaus.  My 
time  is  up.  Again,  I  so  look  forward  to  working  with  you  as  always, 
and  warm  regards  to  Jill,  whom  we  worked  with  on  welfare  reform 
even  15  years  ago. 

Mr.  Ruckelshaus.  Certainly.  Thank  you. 

Senator  Bond.  Thank  you  very  much  Senator  Mikulski. 

Senator  Lautenberg. 

Senator  Lautenberg.  Thank  you,  Mr.  Chairman. 

Mr.  Ruckelshaus,  Senator  Mikulski  was  very  complimentary 
about  the  speech  you  gave  before  the  Environmental  Law  Institute 
and  said  she  would  like  to  put  it  in  the  record.  I  would  like  to  give 
it.  [Laughter.] 

It  was  such  an  excellent  speech. 

Senator  Bond.  I  think  that  won't  be  necessary,  Senator  Lauten- 
berg. We  can  all  read  it  in  the  record.  [Laughter.] 

Senator  LAUTENBERG.  Oh,  Mr.  Chairman,  I  didn't  really  mean 
now. 

Senator  Bond.  Well,  you  do  have  5  minutes. 

Mr.  Ruckelshaus.  I  was  going  to  say  it's  all  right  with  me.  I 
stole  it  from  somebody  else  probably. 

Senator  Lautenberg.  It  would  be  fairly  obvious  that  I  was  pros- 
elytizing it. 

You  made  the  comment  about  the  inappropriateness  of  time  to 
make  the  kinds  of  change  that  we  generally  like  to  see.  Frankly, 
I  will  speak  for  myself.  I  am  fearful  of  attempting  to  make  the 
change  now.  It  is  not  because  my  side  is  not  in  the  majority,  but, 
rather,  what  I  saw  by  way  of  an  attempt  on  reg  reform,  which  did 
not  make  it  through  the  Senate,  which  had  very  specific  targets  in 
terms  of  program — not  process.  I  don't  think  that  is  an  inviting 
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forum  in  which  to  have  a  debate  about  a  major  change  in  policy 
like  this. 

One  of  the  things  that  you  said  and  that  we  often  fail  to  remem- 
ber is  that  there  have  been  significant  accomplishments  over  the 
years — significant — whether  the  stream  is  swimmable  or  fishable, 
the  percentage  I  think  over  20  years  is  up  over  50  percent,  from 
40  percent  to  60  percent,  the  quality  of  the  air,  et  cetera.  It  does 
not  need  repetition.  So  there  has  been  success. 

What  has  happened  now  is  out  there,  across  the  country,  people 
have  become  convinced  that  this  is  nothing  more  than  a  giant  bu- 
reaucracy designed  to  get  you  without  looking  at  the  achievements. 
However,  when  the  public  is  tested  and  is  asked  whether  or  not 
they  are  willing  to  cut  back  on  environmental  protection,  they  say 
no  in  large  measure  and  in  very  significant  majority. 

So  the  question  is  how  do  we  get  this  first  step  going. 

I  agree  that  we  overmanage,  overprescribe.  But  we  need  a 
thoughtful  opportunity  for  a  forum  to  do  this,  to  make  this  change, 
because  one  part,  by  way  of  example,  is  the  devolution  of  respon- 
sibilities to  the  States.  A  company  having  an  office  or  a  facility  in 
one  of  our  States,  while  having  another  facility  in  another  State, 
often  will  decry  the  possibility  that  States  are  having  different 
standards,  different  operating  requirements,  different  environ- 
mental requirements,  and  they  go  crazy  with  that. 

Certainly  we  hear  about  it  when  it  comes  to  liability,  product  li- 
ability, work  rules,  et  cetera.  So  it  is  a  serious  problem. 

I  think  that  it  is  too  bad  that  we  cannot  unify  our  approach  on 
this  and  get  all  parties  together.  We  had  a  very  good  attempt  to 
do  that  with  Superfund  in  1994.  We  were  so  close  to  having  a  con- 
sensus bill,  and  how  I  think  we  are  being  forced  back.  The  public 
is  not  going  to  allow  us  to  take  this  thing  apart  when,  in  fact,  it 
has  not  had  a  terrible  record. 

There  have  been  a  lot  of  terrible  results  because  we  didn't  realize 
the  scope  of  the  problem. 

Superfund,  as  you  very  well  know,  is  15  years  old  now.  We  are 
still  doing  some  learning.  But  the  process  is  working 

I  would  ask  you  about  what  you  think.  If  you  could  call  the  shots, 
what  do  you  think  we  ought  to  do  about  plunging  into  a  revitaliza- 
tion  or  a  reauthorization  of  environmental  law,  as  opposed  to  work- 
ing with  it  piecemeal  in  which  the  pieces  and  the  parts  have  shown 
some  significant  results? 

You  also  said  in  testimony  before  the  House,  I  believe,  you  made 
a  comment  about  the  inadequacy  of  the  funding  for  the  programs 
that  EPA  has  been  assigned  to  carry  out.  What,  Mr.  Ruckelshaus, 
do  we  do  to  bring  these  things  together  in  as  short  a  form  as  you 
can  do  it? 

Mr.  Ruckelshaus.  Let  me  just  address  the  timing  issue  first,  be- 
cause no  one  can  predict  by  this  time  next  year  when  the  results 
of  this  study  will  come  out  what  the  climate  will  be.  Will  the  cli- 
mate be  appropriate  for  constructive  reform?  If  it  is  not  appro- 
priate, it  is  not  appropriate  and  nothing  will  happen. 

My  experience  is  that  over  the  last  25  years,  as  these  debates 
come  up,  if  one  side  or  the  other  is  unhappy  with  the  suggested  so- 
lution to  the  problem  in  the  Congress,  they  either  can  stop  it  or 
snarl  it  up  so  much  that  it  doesn't  get  going. 


44 

Unless  there  is  represented  by  the  recommendations  a  broad  con- 
sensus on  those  recommendations  and  that  is,  in  turn,  reflected  in 
the  Congress  and  there  is  a  willingness  or  an  appropriate  time  in 
terms  of  the  political  climate  to  deal  with  these  issues  construc- 
tively, then  nothing  will  happen;  and  we  will  have  spent  some  time 
that  will  turn  out  to  have  been  wasted. 

But  my  own  view  is  that  there  is  enough  chance  that  1  year  from 
now  there  will  be  a  receptive  audience  to  constructive  reform,  and 
I  think  that's  true  regardless  of  what  happens  in  the  election;  that 
it's  worth  the  effort  to  put  a  high  quality  product  in  front  of  the 
people  whose  ultimate  judgment  it's  going  to  be  as  to  what  those 
reforms  ought  to  be,  and  that  will  be  helpful. 

It's  a  gamble,  in  a  sense.  But,  nevertheless,  I  think  it  is  worth 
taking. 

And  as  I  suggested  in  the  speech  as  to  what  should  be  the  appro- 
priation, I  am  not  there  right  now.  So  I  don't  have  any  idea  what 
all  those  needs  are. 

I  know  when  I  was  there  we  were  given  so  many  assignments 
that  I  can  remember  testifying  once — not  in  front  of  this  commit- 
tee, but  before  one  committee — if  you  gave  us  all  the  money  in  the 
Government,  we  would  not  be  able  to  carry  out  all  these  assign- 
ments. We've  just  got  too  much  to  do.  What  we  need  to  have  is 
more  authority  to  set  priorities  among  those  things  that  you've  set 
for  us  so  that  whatever  money  we  have,  whatever  money  ulti- 
mately the  Congress  decides  to  give  the  Agency  to  function,  it  can 
allocate  those  so  that  we  get  the  biggest  bang  for  the  buck. 

That  is  what  is  hard  to  do  under  the  existing  statutory  frame- 
work and  is  among  the  things  they  need  more  flexibility  to  do. 

Senator  Lautenberg.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Senator  Bond.  Thank  you  very  much  Senator  Lautenberg. 

Senator  Baucus. 

Senator  Baucus.  Thank  you,  Mr.  Chairman.  This  is  all  very  pro- 
vocative, the  discussion  here. 

Mr.  Ruckelshaus,  I  know  you  don't  want  to  prejudge  your  report, 
but  I  would  like  you  to,  if  you  could,  comment  a  bit  on  the  ap- 
proaches that  you  think  seem  to  make  more  sense  compared  to  oth- 
ers. 

For  example,  one  approach  would  be  an  organic  act,  to  give  the 
EPA  statutory  authority.  Another  approach  would  be  a  single  uni- 
fying statute,  to  unify  and  bring  together  our  environmental  laws. 
A  third  approach  would  be  a  crosscutting  act,  that  cuts  across  the 
various  environmental  statutes  that  now  exist,  such  as  were  con- 
tained in  the  regulatory  reform  and  alternative  compliance  bills. 

Another  approach  would  be  a  collection  of  reforms,  an  ad  hoc, 
perhaps,  collection  of  reforms.  I  suppose  a  variation  of  that  would 
be  reform  from  the  ground  up,  as  we  attempted  in  Superfund  last 
Congress,  as  well  as  in  the  Safe  Drinking  Water  Act  reform,  in 
which  the  groups  got  together,  and  so  forth. 

So  I  am  just  curious.  Among  those  approaches,  which  do  you 
think  seems  to  make  the  most  sense? 

Mr.  Ruckelshaus.  Well,  I  will  answer  your  question,  but  I  am 
concerned  about  the  jitters  that  Senator  Mikulski  mentioned  that 
are  created  as  a  result  of  even  looking  into  something  like  this. 


45 

My  own  current  belief  is  that  across  that  whole  spectrum  that 
you  mentioned,  useful  work  can  be  done  and  useful  reforms  can  be 
made;  that  it  probably  would  be  easier  from  the  Agency  standpoint 
to  have  a  unified,  unitary  statute  that  allowed  them  to  allocate  re- 
sources within  that  statutory  grant  in  such  a  way  that  they  con- 
tinue to  focus  the  attention  and  the  resources  of  the  country  on 
those  areas  of  critical  environmental  concern. 

Obviously  that  takes  a  very  strong  oversight  on  the  part  of  the 
Congress  to  insure  that  the  Agency  is  carrying  out  what  it  is  that 
the  Congress  has  suggested  they  do.  It  takes  a  very  strong,  cooper- 
ative effort  between  the  Agency  and  the  oversight  committee.  I 
would  hope  out  of  that  would  come  one  committee  in  each  House, 
certainly  something  less  than  what  we  now  have,  in  order  to  ac- 
complish that. 

But  just  because  that  is  my  bias,  that  does  not  mean  that  those 
other  approaches  might  not  work  very  well  and  might  not  provide 
the  Agency  the  kind  of  flexibility  and  new  mandate  that  they  need 
to  succeed. 

Senator  BAUCUS.  I've  got  a  couple  of  reactions  to  all  of  that.  One 
is  this. 

Here  we  are,  trying  to  make  life  better.  You  know,  it's  human  na- 
ture to  try  to  find  perfection.  Hope  springs  eternal.  But  we  all 
know  there  is  no  panacea,  there  is  no  silver  bullet.  There  are  trade- 
offs. There  are  choices  among  competing  alternatives.  There  is  com- 
pensation in  everything.  Everything  has  its  price. 

I  just  hope  the  report  is  very  realistic  about  that,  because  a  lot 
of  the  discussion  here  today  is  premised  on  the  assumption  that 
there  is  something  that  is  near  perfect  or  so  much  better  than  what 
we  now  have  that  it  is  almost  perfect. 

Again,  I  urge  us  all  to  be  realistic  about  this. 

A  second  major  point — and  I  think  one  of  the  earlier  Senators 
might  have  mentioned  this — is  that  so  much  of  this  is  based  on 
trust.  It  is  trust  between  all  of  the — I  don't  like  the  word  stakehold- 
ers— between  all  the  groups — the  business  community,  environ- 
mental community,  public  service  community  and  so  forth.  It  is 
trust,  as  was  the  case  in  developing  a  Superfund  solution  a  couple 
of  years  ago.  That  was  a  solution  that  virtually  every  group  agreed 
to. 

They  rolled  up  their  sleeves  and,  as  you  said  in  your  earlier 
statement,  it  wasn't  imposed  top-down.  It  was  a  solution  that  the 
groups  that  were  directly  involved  came  up  with  together  in  a  low 
profile  way. 

The  same  approach  occurred  with  the  Safe  Drinking  Water  Act 
changes,  which  I  think  is  quite  illustrative.  Why  did  that  group 
meet? 

In  one  sense  it  met  because  the  1986  amendments  to  the  Safe 
Drinking  Water  Act  were  out  of  sight.  They  were  just  too  burden- 
some in  too  many  areas,  particularly  for  small  communities. 

Why  did  that  happen?  That  happened  because  there  was  no 
trust.  There  was  no  trust  between  the  Congress  and  the  adminis- 
tration. The  Congress  enacted  very  strong  changes  to  the  earlier 
Safe  Drinking  Water  Act  in  the  1986  amendments  because  the 
Congress  did  not  trust  the  EPA,  the  States,  and  the  localities  to  get 
the  job  done. 
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It  turned  out  that  the  1986  amendments  were  too  prescriptive. 
So  we  did  finally  pass,  at  least  on  the  Senate  side  here— Safe 
Drinking  Water  Act  changes. 

We  are  not  a  parliamentary  form  of  government,  either.  You  talk 
about  EPA  setting  priorities,  that  EPA  should  have  more  authority 
to  set  priorities.  Well,  that's  great.  But  we're  not  a  parliamentary 
form  of  government.  We  are  a  constitutional  form  of  government 
with  a  separation  of  powers.  Our  Founding  Fathers  distrusted 
power  so  much  they  didn't  give  anybody  any  real  power.  They  did 
a  pretty  good  job. 

So  we  don't  get  solutions  until  the  executive  branch  and  the  con- 
gressional branch  pretty  much  agree. 

So  when  EPA  is  setting  priorities,  you  have  this  big,  organic  stat- 
ute, this  unifying  statute,  and  you  can  set  all  the  priorities  you 
want,  EPA.  We  all  know  full  well  that  Members  of  Congress  might 
have  different  priorities  than  EPA  has,  and  those  priorities  EPA 
sets  are  not  going  to  work  if  Congress  starts  adding  riders  to  ap- 
propriations bills,  or  passing  authorizing  statutes,  or  does  one 
thing  after  another  which  skews  changes  to  those  priorities. 

The  main  service  I  think  you  can  perform,  and  I  know  you  will, 
knowing  your  strong  record  of  service  here,  is  to  find  ways,  to  urge 
us  to  find  ways  to  help  us  to  be  more  trusting  of  each  other.  It  is 
going  to  take  a  step  at  a  time.  It  is  not  going  to  be  a  total  solution. 
It  is  going  to  be  a  step  at  a  time  as  problems  come  up. 

I  just  thank  you  very  much  for  your  help. 

Mr.  Ruckelshaus.  Let  me  just  respond  for  a  minute,  Mr.  Chair- 
man. 

I  think  that  is  very  good  advice.  In  the  first  place,  I  do  see  EPA's 
problem  as  illustrative  of  a  more  general  problem  in  the  country 
of  an  erosion  of  trust  in  our  basic  institutions.  And  the  fact  that 
this  Agency  that  we  created  to  try  to  help  the  country  protect  the 
environment  has  found  itself  under  such  fire,  whether  it's  a  bat- 
tered agency  syndrome,  here  in  the  last  several  years  is  a  shame. 
It  gets  us  into  a  spiral  where,  as  the  trust  increases,  the  desire  on 
the  part  of  the  Congress  to  be  more  specific  and  more  prescriptive 
about  what  it  does,  because  it  doesn't  have  trust  that  it's  going  to 
do  what  it's  been  assigned,  gives  it  new  assignments  that  it  can't 
carry  out.  Then  they  don't  do  it  and  the  mistrust  builds  up  even 
further. 

It  is  a  terrible  spiral  that  the  Agency  is  in. 

What  it  seems  to  me  we  have  to  do  to  break  that  is  not  to  advo- 
cate responsibility  from  Congress  but  to  delegate  in  a  way  that  dis- 
tinguishes between  why  it  is  we  are  doing  this,  what  it  is  we  want 
you  to  do,  and  how  to  do  it.  Where  I  think  the  problem  arises  is 
in  the  how-to  area. 

When  I  am  talking  about  goals  and  priorities,  it  is  more  in  that 
area  that  I  think  the  Agency  should  have  flexibility  than  it  is  in 
the  area  of  what  it  is  they  are  supposed  to  do. 

I  think  if  the  Congress  did  not  tell  them  what  to  do,  it  would  be 
an  abdication  of  the  Congress'  responsibility. 

Senator  Baucus.  My  time  has  expired.  Thank  you. 

Senator  Bond.  Thank  you  very  much,  Senator  Baucus. 

If  my  colleagues  do  not  object,  we  will  thank  you  very  much  for 
your  testimony.  I  assure  you  that  we  will  keep  the  record  open  for 
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further  questions.  We  will  have  many  questions  for  you  in  the 
months  to  come  and  we  wish  you  well. 

Mr.  RUCKELSHAUS.  I  thank  you,  Mr.  Chairman,  for  holding  this 
hearing. 

Senator  BOND.  We  thank  you. 

We  have  two  very  important  panels  and  we  are  facing  a  12:30 
vote.  So  let  me  move  quickly  into  the  second  panel. 

STATEMENTS  OF: 

MARY  A.  GADE,  DIRECTOR,  ILLINOIS  ENVIRONMENTAL  COUNCIL 
OF  STATES  [ECOS] 

CHARLES    WILLIAMS,    COMMISSIONER    MINNESOTA    POLLUTION 
CONTROL  AGENCY 

Senator  Bond.  We  are  very  pleased  to  have  Director  Mary  Gade 
of  the  Environmental  Protection  Agency  of  Illinois  and  president  of 
the  Environmental  Council  of  States;  also  Chuck  Williams,  commis- 
sioner of  the  Minnesota  Pollution  Control  Agency. 

Again,  I  apologize  to  the  witnesses.  We  have  so  many  discussions 
going  on  that  we  are  going  to  have  to  run  the  5-minute  clock. 

We  will  take  your  full  statements  for  the  record  and  we  will  try 
to  be  a  little  bit  more  careful  in  allocating  our  time. 

Director  Gade,  thank  you  again  for  being  with  us  on  this  as  on 
other  occasions. 

STATEMENT  OF  MARY  A.  GADE 

Ms.  Gade.  Thank  you  very  much,  Mr.  Chairman  and  ranking 
member  Mikulski.  My  name  is  Mary  Gade  and  I'm  the  director  of 
the  Illinois  Environmental  Protection  Agency. 

Senator  Mikulski.  Ms.  Gade,  I  think  you  need  to  use  the  micro- 
phone. 

Ms.  Gade.  Is  this  better?  Will  this  do  it? 

Senator  Bond.  That  will  do  it. 

Ms.  Gade.  As  I  said,  my  name  is  Mary  Gade  and  I'm  the  director 
of  the  Illinois  Environmental  Protection  Agency.  I  also  serve  as 
president  of  the  Environmental  Council  of  the  States  and  have  13 
years  experience  as  USEPA,  both  in  the  Chicago  regional  office  and 
here  in  Washington,  DC. 

I  would  like  to  thank  you  for  inviting  me  here  today  to  talk  about 
the  status  of  NAPA's  recommendations  in  reforming  EPA,  and  I 
should  just  note  at  the  outset  of  this  testimony  that  I  am  delighted 
to  be  testifying  on  leap  year  day  rather  than  ground  hog  day.  Of 
course,  it's  not  that  I  don't  enjoy  being  here. 

Why  do  I  think  the  NAPA  report  is  so  important?  In  the  past  25 
years,  State  capacity  to  implement  environmental  programs  has 
changed.  Our  country's  environmental  ethos  has  changed  as  well, 
and  now,  and  I  believe  for  the  first  time,  we  have  broad  consensus 
on  the  need  to  change  the  Division  of  Environmental  Protection  re- 
sponsibilities among  the  various  levels  of  government. 

Our  challenge  today  is  to  implement  the  NAPA  recommendations 
as  quickly  as  possible,  and  for  that  reason,  I  applaud  Bill  Ruckels- 
haus'  announcement  this  morning,  and  I  am  looking  forward  per- 
sonally to  serving  on  the  steering  committee  for  this  important  ef- 
fort. 
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In  the  meantime,  I  am  also  glad  to  report  to  this  committee  that 
we  are  already  moving  forward  on  one  important  element  of  the 
NAPA  recommendations,  accountable  devolution  of  programs  to  the 
States.  Last  May,  the  leadership  of  ECOS  and  EPA  signed  an  his- 
toric agreement  to  reform  the  traditional  environmental  manage- 
ment system  by  creating  the  national  environmental  performance 
partnership  system. 

Now  I  know  you  know  this,  but  the  traditional  system  has  been 
characterized  by  top-down  Federal  micromanagement,  one-size-fits- 
all  priorities,  and  unnecessary  duplication  of  effort  and  resources. 

In  the  traditional  system,  neither  States  nor  EPA  were  held  ac- 
countable for  producing  environmental  results,  and  the  public  had 
little  say  in  setting  goals  or  priorities.  Through  the  new  perform- 
ance partnership  system,  we  are  beginning  to  shift  from  a  federally 
dominated  system  to  one  that  negotiates  the  best  division  of  State 
and  Federal  roles  and  responsibilities;  from  a  system  that  sets  pri- 
orities through  top-down,  one-size-fits-all  Federal  guidance  to  one 
based  on  each  State's  strengths,  weaknesses,  and  environmental 
needs;  from  a  system  that  duplicates  effort  and  wastes  resources  to 
a  system  based  on  the  finding  the  best  possible  use  for  our  limited 
budgets  and  staff;  and  from  a  system  that  counts  programmatic 
beans  to  one  that  measures  environmental  outputs. 

This  new  system  is  being  phased  in  over  a  2-year  period,  and  so 
far  in  this  fiscal  year,  in  fiscal  year  1996,  the  pilot  year,  fives 
States  have  entered  into  new  performance  partnership  agreements 
with  EPA.  These  States  are  Colorado,  Illinois,  New  Jersey,  Utah, 
and  Delaware.  My  written  testimony  describes  a  number  of  ways 
in  which  these  States  have  achieved  early  successes  and  circum- 
navigated considerable  roadblocks. 

In  reality,  the  new  performance  partnership  system  is  not  so 
much  an  effort  to  devolve  more  responsibility  to  the  States  as  it  is 
to  alter  the  management  system  to  recognize  that  States  have  de- 
veloped professional  programs  that  equal  or  exceed  EPA's  pro- 
grams. 

How  can  Congress  help  us  with  this  historic  change?  What  we 
need  from  you  is  your  assistance  in  obtaining  legislation  authoriz- 
ing EPA  to  issue  consolidated  environmental  grants  to  the  States. 
EPA's  proposal  for  performance  partnership  grants  had  widespread 
State  support.  It  is  imperative  that  we  get  authorization  language 
signed  into  law  in  the  next  available  statutory  vehicle  addressing 
EPA  programs. 

We  also  need  continuing  senior  level  commitment  like  that  that 
has  been  shown  by  Administrator  Carol  Browner  and  Deputy  Ad- 
ministrator Fred  Hansen,  as  well  as  the  continuing  commitment  of 
ECOS  leadership. 

Finally,  we  must  improve  our  methods  of  involving  the  public 
and  setting  national  environmental  goals  and  monitoring  progress. 

Environmental  health  is  the  key  to  this  Nation's  prosperity.  For 
that  reason,  we  cannot  continue  to  throw  limited  dollars  into  a  sys- 
tem that  has  outlived  its  usefulness. 

The  new  performance  partnership  system  allows  us  to  be  more 
sensible  in  dividing  the  tasks,  more  prudent  in  our  planning,  wiser 
in  our  expenditures,  and  more  accountable  to  Congress  and  the 
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public  for  environmental  results.  We  need  Congress'  assistance  and 
support  to  make  it  a  reality. 

PREPARED  STATEMENT 

EPA  and  the  States  should  be  working  together  to  protect  the  en- 
vironment in  the  best  way  possible.  That's  what  States  want;  it's 
what  NAPA  recommended;  and  it  is  what  the  public  deserves. 

Thank  you. 

[The  statement  follows:] 

Prepared  Statement  of  Mary  A.  Gade 

Good  morning.  My  name  is  Mary  Gade  and  I  am  the  Director  of  the  Illinois  Envi- 
ronmental Protection  Agency.  I  also  serve  as  President  of  the  Environmental  Coun- 
cil of  the  States  (ECOS),  the  national,  non-partisan  association  of  state  and  terri- 
torial environmental  commissioners.  I  bring  a  unique  state,  regional  and  national 
perspective  to  the  issues  before  this  Subcommittee,  having  spent  the  last  five  years 
as  a  senior  state  environmental  official  and  thirteen  years  at  the  U.S.  Environ- 
mental Protection  Agency  (EPA)  both  in  its  Chicago  office  and  in  Washington,  D.C. 
as  the  Deputy  Assistant  Administrator  for  the  Office  of  Solid  Waste  and  Emergency 
Response. 

I  thank  you  for  inviting  me  here  today  to  talk  about  the  status  of  recommenda- 
tions made  last  year  by  the  National  Academy  of  Public  Administration  (NAPA)  on 
reforming  EPA  in  its  report  "Setting  Priorities,  Getting  Results:  A  New  Direction 
for  the  Environmental  Protection  Agency."  When  I  last  testified  before  you  nine 
months  ago,  I  said  that  the  NAPA  report  was  an  excellent  road  map  for  making  crit- 
ical changes  to  improve  environmental  protection  and  that  it  had  come  none  too 
soon. 

I  say  the  report  came  none  too  soon  because  there  is  a  remarkable  consensus 
about  the  need  to  redefine  the  environmental  protection  responsibilities  among  the 
various  levels  of  government.  Almost  every  organization  that  looks  at  these  kinds 
of  issues — NAPA,  the  National  Environmental  Policy  Institute,  the  Advisory  Com- 
mission on  Intergovernmental  Relations,  as  examples — has  some  kind  of  plan  to 
solve  this  problem.  Most  important,  the  environmental  commissioners,  the  people 
who  must  make  the  environmental  programs  work  on  a  day  to  day  basis,  were  con- 
vinced that  change  was  needed.  They  saw  too  much  effort  misdirected  and  too  many 
resources  misapplied — and  they  knew  that  substantial  improvement  could  be  made. 

I  believe  this  consensus  arises  from  the  understanding  that  the  system  we  started 
with  25  years  ago  has  run  its  course.  While  it  is  important  to  remember  the  great 

f>rogress  that  has  been  made  under  that  system,  it  is  clear  that  the  system  can  no 
onger  effectively  carry  out  its  responsibilities. 

The  need  to  change  also  arises  from  the  changed  capabilities  of  states.  In  the  last 
25  years,  states  have  expanded  their  capacities  and  have  developed  professional  pro- 
grams which  equal — or  exceed — EPA's  programs. 

There  has  also  been  a  fundamental  change  in  the  environmental  ethos.  Every  per- 
son on  this  Committee  and  every  person  who  will  testify  to  you  today — and  probably 
everybody  in  this  room — believes  in  protection  of  the  environment.  Where  environ- 
mental issues  are  argued  about,  the  argument  is  about  how  to  accomplish  which 
goals;  it  is  not  about  whether  to  have  environmental  programs.  Clean  air,  clean 
water,  the  proper  handling  of  waste  materials  are  goals  on  which  we  can  all  agree. 
What  we  must  do  now  is  find  agreement  on  how  to  get  to  these  goals. 

State  capacity  has  changed.  The  environmental  ethos  has  changed.  The  current 
consensus  on  the  need  for  change  gives  us  an  unprecedented  opportunity  to  affect 
environmental  protection  for  the  next  25  years,  or  more.  The  division  of  responsibil- 
ities must  now  change  as  well. 

Our  challenge  today  is  to  implement  NAPA's  recommendations,  as  quickly  as  pos- 
sible. For  that  reason,  I  applaud  Bill  Ruckelshaus's  announcement  this  morning 
that  the  new  Enterprise  for  the  Environment  Initiative  will  seek  to  develop  consen- 
sus on  systemic  reform  of  EPA's  statutory  framework  consistent  with  NAPA's  rec- 
ommendations. I  look  forward  to  participating  on  the  steering  committee  for  the  Ini- 
tiative as  a  representative  of  the  states. 

THE  NATIONAL  ENVIRONMENTAL  PERFORMANCE  PARTNERSHIP  SYSTEM 

In  the  meantime,  I  am  also  glad  to  report  that  one  important  element  of  the 
NAPA  recommendations,  "accountable  devolution,"  is  already  moving  forward.  Con- 
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sistent  with  NAPA's  report,  we  are  dramatically  reforming  the  federal-state  partner- 
ship by  redefining  the  division  of  responsibilities  between  EPA  and  the  states.  On 
May  17,  1995,  the  leadership  of  EPA  and  ECOS  signed  an  historic  agreement  to  re- 
form traditional,  top-down  federal  environmental  management  by  initiating  the  Na- 
tional Environmental  Performance  Partnership  System  (NEPPS). 

The  Performance  Partnership  System  seeks  to  reform  the  outmoded  relationship 
that  hampers  both  EPA  and  the  states.  The  traditional  system  is  based  on  top-down 
federal  micro-management,  one-size-fits-all  priorities,  and  unnecessary  duplication 
of  effort  and  resources.  Neither  states  nor  EPA  are  accountable  for  producing  envi- 
ronmental results.  The  public  has  little  say  in  how  goals  and  priorities  are  set. 

Let  me  give  you  a  picture  of  how  the  traditional  system  has  worked.  State  envi- 
ronmental programs  have  been  driven  by  federal  goals,  priorities  and  guidance. 
There  has  been  little  or  no  latitude  for  states  to  set  priorities,  reallocate  resources 
or  change  the  agenda  based  on  local  needs  or  conditions.  A  state  program  was  con- 
sidered successful  only  if  it  met  its  prescriptive  federal  grant  commitments  to  con- 
duct a  certain  number  of  inspections,  write  a  certain  number  of  permits,  and  com- 
plete a  set  number  of  enforcement  actions  (known  for  obvious  reasons,  as  "beans.") 
Was  environmental  quality  getting  better  because  of  these  actions?  We  didn't  know. 
While  we  were  collecting  and  reporting  volumes  of  air,  water  and  enforcement  data, 
the  information  only  occasionally  measured  the  environmental  effectiveness  of  our 
programs.  And  if  we  didn't  know  whether  the  air  and  water  quality  were  getting 
better,  how  could  we  show  the  public,  the  business  community,  Congress  and  state 
legislators  that  we  were  being  successful  at  protecting  the  environment?  We 
couldn't. 

We  could  measure  "beans"  but  we  could  not  measure  progress.  I  know  one  former 
environmental  commissioner  who  tried  to  adopt  this  simple  measure  of  his  drinking 
water  program:  "How  many  people  in  my  state  today  drank  water  that  did  not  meet 
the  drinking  water  standard?  How  does  that  compare  with  last  month,  and  last 
year?  And  what  have  I  done  today  to  reduce  that  number?" 

This  is  the  kind  of  effort  we  should  be  making — not  watching  each  other  carry 
out  tasks  which  have  been  successfully  completed  thousands  of  times  before. 

Further,  under  the  traditional  system,  federal  oversight  of  state  programs  has 
been  overdone.  It  was  common  to  have  federal  bureaucrats  double-checking  the  sim- 
plest details  of  states'  individual  permit  decisions,  inspections  and  enforcement  ac- 
tions. In  the  worst  of  cases,  an  EPA  regional  office  would  literally  review  100  per- 
cent of  state  issued  permits,  checking  for  errors  or  just  second-guessing  state  judg- 
ments. Was  environmental  quality  better  because  of  these  duplicative  federal  ac- 
tions? Not  necessarily.  Were  the  taxpayers  being  served?  Hardly.  With  limited  re- 
sources to  devote  to  any  government  program,  we  must  ensure  that  every  dollar  we 
spend  will  achieve  a  dollar's  worth  of  environmental  improvements.  We  can  no 
longer  afford  to  duplicate  efforts. 

Meanwhile,  with  federal  and  regional  guidance  driving  state  planning  and  deci- 
sion-making, the  public  had  no  involvement  in  setting  priorities  or  goals.  After  all, 
citizens  and  communities  are  the  ultimate  customer  of  environmental  protection. 
Yet  we  often  find  ourselves  devoting  more  resources  to  permitting  and  inspecting 
point-source  dischargers,  than  to  helping  a  community  solve  more  urgent  problems 
with  stormwater  run-off  or  combined  sewer  overflows.  We  need  to  be  more  respon- 
sive to  the  public  and  community  needs,  but  we  cannot  do  so  with  a  system  that 
is  undecipherable  and  closed  to  the  average  citizen. 

Not  only  has  the  system  been  difficult  for  the  public  to  access,  it  has  been  almost 
impossible  to  adjust  solutions  to  local  problems.  There  has  been  no  capacity  for  local 
communities  to  decide  that  they  would  fix  the  wastewater  system  before  they  com- 
plied with  the  landfill  requirements,  if  that  was  what  was  best  for  the  particular 
community.  Nothing  in  the  system  encouraged  a  holistic  view  of  the  environment — 
in  fact,  such  a  view  was  actively  discouraged  by  the  stovepipe  organization  which 
had  been  created. 

The  new  Performance  Partnership  System  is  a  bold  effort  to  radically  change  the 
old  process  by  correcting  these  flaws.  Through  it,  we  are  beginning  to  shift: 

— from  a  federally  dominated  system  to  one  that  negotiates  the  best  division  of 
state  and  federal  roles  and  responsibilities; 

— from  a  system  that  sets  priorities  through  top-down,  one-size-fits-all  federal 
guidance  to  one  that  analyzes  each  state's  strengths,  weaknesses  and  environ- 
mental needs; 

— from  a  system  that  duplicates  effort  and  wastes  resources  to  a  system  based  on 
finding  the  best  use  for  our  limited  budgets  and  staff;  and 

— from  a  system  that  counts  programmatic  beans  to  one  that  measures  environ- 
mental outputs. 
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Because  this  is  a  radical  change,  we  are  implementing  the  new  system  over  a  2- 
year  period.  During  fiscal  year  1996,  states  could  volunteer  to  participate  as  part 
of  a  pilot  project.  During  fiscal  year  1997,  all  states  will  participate.  So  far  in  fiscal 
year  1996,  five  states  have  entered  into  Performance  Partnership  System  agree- 
ments with  EPA:  Illinois,  Colorado,  Utah,  New  Jersey  and  Delaware.  These  states 
have  achieved  a  number  of  early  successes,  and  circumnavigated  considerable  road- 
blocks. In  my  testimony  today,  I'd  like  to  describe  some  real-life  experiences  that 
demonstrate  these  important  changes. 

I.  Federal  I  State  rotes  and  responsibilities. — One  of  the  most  important  benefits  of 
the  new  system  has  been  the  establishment  of  a  dialogue  on  proper  state  and  fed- 
eral roles  in  environmental  management  The  Performance  Partnership  System 
forces  us  to  divide  the  job  so  that  we're  taking  advantage  of  each  other's  strengths. 
States  today  have  responsibility  for  more  than  700  delegated  federal  environmental 
programs,  ranging  from  regulation  of  leaking  underground  storage  tanks  to  protect- 
ing the  quality  of  our  nation's  air  and  water.  We  issue  the  permits — an  astonishing 
54,000  wastewater  discharge  permits  in  the  last  five  years  alone.  We  conduct  the 
inspections  and  close  the  enforcement  cases.  According  to  EPA's  estimates,  states 
handle  about  85  percent  of  this  country's  significant  administrative  enforcement  ac- 
tions each  year.  Even  in  Illinois,  with  Region  5's  strong  enforcement  program,  Illi- 
nois EPA  handled  341  enforcement  cases  last  year  compared  to  92  by  Region  5.  The 
reality  is,  states  are  already  responsible  for  providing  the  day  to  day,  front-line  envi- 
ronmental protection  of  this  country.  For  its  part,  the  federal  government  should 
perform  necessary  research  and  set  national  standards,  assuring  all  of  our  citizens 
a  safe  and  healthy  environment.  EPA  should  provide  an  enforcement  and  regulatory 
backstop,  ready  to  step  in  when  a  state  is  either  unable  or  unwilling  to  enforce  the 
law,  guaranteeing  a  level  playing  afield  across  the  country.  EPA  should  facilitate 
solutions  to  cross-boundary  and  international  issues,  especially  when  states  are  un- 
able to  resolve  such  problems  themselves.  And,  as  NAPA  recommended,  EPA's  re- 
gional offices  should  focus  on  building  the  states'  capacity  to  manage  environmental 
problems — helping  us  to  succeed,  instead  of  trying  to  catch  us  failing. 

Recognizing  these  different  roles,  Illinois'  new  agreement  with  Region  5  delineates 
areas  in  which  the  State  seeks  federal  assistance  and  areas  better  left  within  our 
control.  We  ask  EPA  to  lend  us  technical  experts  and  conduct  specific  training  for 
Agency  staff.  At  the  same  time,  the  agreement  reaffirms  the  primary  role  of  the 
State  in  conducting  inspections. 

Similarly,  New  Jersey's  agreement  commits  EPA  Region  II  to  work  with  the  State 
and  EPA  Headquarters  to  streamline  prescriptive  drinking  water  regulations  that 
are  hindering  program  implementation.  The  State  believes  that  this  sort  of  alliance 
will  be  more  effective  in  addressing  a  serious  issue  than  either  party  acting  alone. 

II.  Priority -setting:  Beyond  top-down  media-specific  and  one-size-ftts-all. — In  the 
performance  partnership  system,  we  are  attempting  to  turn  an  established,  feder- 
ally-controlled planning  system  upside  down,  so  that  states  are  equal  partners  in 
setting  goals  and  priorities  for  protecting  the  environment.  A  considerable  amount 
of  EPA  resources  is  consumed  by  "guidance  writers"  who  write  and  revise  this  top- 
down  guidance  to  state  programs  every  year.  The  guidance  is  based  solely  on  indi- 
vidual media  program  interpretation  of  needs,  instead  of  on  broader  environmental 
goals.  States  considered  it  a  significant  victory  last  year  when  EPA's  Associate  Ad- 
ministrator for  Air,  Mary  Nichols,  decided  not  to  issue  her  staffs  annual  guidance 
document  because  it  was  contrary  to  the  partnership  she  was  trying  to  develop  with 
states. 

Under  the  new  system,  states  prepare  an  annual  self-assessment  of  their  pro- 
grams, looking  at  both  environmental  and  programmatic  needs  and  priorities.  EPA 
regional  offices  may  also  develop  regional  priorities,  which  may  be  based  on  national 
goals  or  regional  concerns.  Then,  state  and  EPA  regional  managers  sit  down  to- 
gether and  develop  an  environmental  performance  agreement  that  is  unique  to  each 
state.  States  remain  responsible  for  sound  core  program  performance,  and  they  are 
forced  into  a  critical  self-analysis  of  their  strengths,  weaknesses  and  environmental 
needs.  For  example,  my  Agency  acknowledged  that  it  needed  to  improve  the  quality 
and  consistency  of  our  air  permits  to  assure  uniform  treatment  of  sources.  New  Jer- 
sey noted  that  its  failure  to  use  a  comprehensive  watershed  approach  was  impeding 
its  ability  to  develop  waste  load  allocations  and  water  quality-based  permit  limita- 
tions. Both  states  have  begun  to  resolve  these  deficiencies. 

Delaware  chose  to  include  essentially  all  its  programs  under  the  scope  of  the 
agreement,  including  fish  and  wildlife  management,  parks  and  recreation,  and  oper- 
ational details  of  the  agency  as  a  whole.  Thus,  the  agreement  addresses  environ- 
mental matters  far  beyond  the  traditional  scope  of  state-EPA  agreements.  Dela- 
ware's Environmental  Secretary,  Christophe  Tulou,  says  the  agreement  "has  helped 
plant  a  number  of  seeds."  Perhaps  most  important  has  been  the  impetus  to  examine 
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individual  programs  as  components  of  the  whole.  Using  an  ecosystem  approach,  the 
agreement  has  brought  fish  and  wildlife  experts  together  with  water  quality  staff 
to  pool  expertise,  improve  monitoring,  and  collectively  look  at  toxicant  impact  on 
fish  impairment. 

Likewise,  Colorado's  new  agreement  proposes  making  $1.8  million  in  strategic  in- 
vestments in  customer  service,  pollution  prevention  and  compliance  assistance.  In 
exchange,  the  state  is  disinvesting  in  some  reporting  requirements  and  low-priority 
inspections,  and  finding  additional  savings  in  lower  transaction  costs  resulting  from 
less  oversight.  This  would  never  have  been  possible  under  the  traditional  Federal/ 
State  partnership  which  would  have  locked  Colorado  into  the  same  programs  and 
priorities  done  nationally. 

III.  Conserving  resources:  Eliminating  wasteful  oversight. — For  many  states,  the 
Performance  Partnership  System  is  a  vehicle  for  achieving  dramatic  cutbacks  in  un- 
necessary federal  review  of  day-to-day  state  activities.  While  states  acknowledge  the 
need  for  federal  oversight  into  the  wise  use  of  taxpayer  dollars,  they  cannot  support 
the  wasteful  use  of  those  same  tax  dollars  to  micro-manage  minute  expenditures  or 
duplicate  activities  of  state  program  managers.  For  example,  Region  5  s  RCRA  pro- 

fram  used  to  require  the  following  annual  output  from  states:  grant  commitments 
roken  into  quarters,  24  state  management  reports,  two  evaluation  meetings  and 
file  audits,  four  evaluation  reports,  and  a  number  of  oversight  inspections  with  state 
inspectors.  As  a  result,  some  staff  were  spending  more  time  on  EPA  paperwork  than 
on  managing  hazardous  waste  programs.  Another  example:  although  Illinois  has 
been  issuing  wastewater  discharge  permits  for  18  years,  until  last  year  EPA  Region 
V  performed  concurrent  reviews  of  100  percent  of  our  major  discharge  permits. 
Under  our  new  environmental  performance  agreement,  Region  V  has  agreed  to  only 
selected,  after-the-fact  reviews  of  our  permits.  RCRA  oversight  has  been  cut  in  half. 
Similarly,  Colorado  is  using  its  environmental  performance  agreement  to  reduce 
unnecessary  state  reporting  requirements  that  add  little  or  no  environmental  value. 
Like  Illinois,  they  are  also  reforming  federal  oversight  from  site-specific,  day-to-day 
intervention  to  after-the-fact,  program-wide  reviews  of  performance,  thereby  saving 
state  resources  and  freeing  EPA  to  focus  its  resources  on  more  productive  activities. 
While  it's  not  clear  yet  how  many  FTE's  EPA  will  save  by  disinvesting  in  over- 
sight, states  feel  strongly  that  much  of  these  savings  must  be  shifted  to  other  higher 
priorities  or  direct  assistance  to  the  states.  With  the  Performance  Partnership  Sys- 
tem fully  in  place,  it  may  be  possible  to  reallocate  portions  of  EPA's  budget  without 
threatening  either  human  health  or  the  environment — something  none  of  us  wants. 

IV.  Environmental  results:  More  than  beans. — As  I  mentioned  earlier,  the  tradi- 
tional Federal  environmental  management  system  is  based  on  counting  beans,  not 
measuring  environmental  improvements.  The  new  system  strives  to  experiment 
with  better  measures — environmental  goals  and  indicators  that  actually  tell  the 
public  whether  their  air  is  getting  cleaner  or  their  water  is  safer  for  swimming  and 
fishing.  In  Illinois,  we  proposed  23  new  environmental  goals  and  26  associated  indi- 
cators. These  included  goals  to  increase  the  number  of  waterways  with  good  water 
quality  conditions  by  10  percent  by  the  year  2000  and  to  reduce  aggregate  SO2  emis- 
sions below  the  1990  Clean  Air  Act  requirements. 

Colorado's  agreement  establishes  a  goal  to  reduce  pollution  generation  and  re- 
leases by  20  percent  by  the  year  2000  in  10  industry  sectors.  Other  states  are  devel- 
oping similar  measures. 

Under  pressure  from  states,  EPA  has  changed  how  they  track  state  and  national 
progress.  The  number  of  traditional  reporting  requirements  for  state  programs  bor- 
dered on  the  ridiculous — 150  measures  for  water,  40  for  air.  These  requirements 
forced  states  to  do  too  much  paperwork  and  too  little  environmental  protection. 
Under  the  Performance  Partnership  System,  each  EPA  program  office  developed  a 
list  of  just  10  measures  that  best  report  progress,  either  activity  based  or  outcome 
based.  Replacing  150  with  10 — that's  a  small  victory. 

V.  Obstacles  to  the  New  National  Performance  System. — Make  no  mistake,  alter- 
ing the  existing  system  will  require  a  significant  shift  in  organizational  behavior 
and  cultural  change,  both  at  the  state  and  federal  levels.  States  must  assume  real 
responsibility  for  planning  and  decision-making.  We  can't  just  point  fingers  at  EPA 
anymore.  Meanwhile,  the  EPA  has  to  relinquish  some  of  its  long-standing  authority 
and,  equally  important,  redefine  themselves  and  their  mission.  I'm  glad  to  report 
that  this  change  is  occurring,  although  sometimes  more  slowly  than  we  would  like. 
It  must  continue,  but  it  will  not  happen  without  continued  and  persistent  top  man- 
agement support  and  involvement,  and  support  and  encouragement  from  Congress. 

Delaware  has  sought  to  speed  cultural  change  through  department-wide  briefings, 
led  by  Secretary  Christophe  Tulou.  Skepticism  encourages  some  people  to  wait  for 
a  change  in  administration,  so  they  can  return  to  their  old  ways.  Secretary  Tulou 
has  devoted  significant  time  to  explain  to  staff  that  change  is  here,  and  here  to  stay. 
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He  anticipates  that  the  EPA  Regional  Administrator  will  conduct  similar  sessions 
for  his  staff  soon. 

Implementing  the  new  system  has  been  challenging  in  Colorado.  That  state 
pushed  the  envelope  to  gain  the  maximum  flexibility  from  EPA.  However,  since  the 
Performance  Partnership  grant  authority  had  not  yet  been  enacted  into  law,  EPA 
required  additional  detail  regarding  outputs,  progress  reports  and  work  year  alloca- 
tions in  order  to  comply  with  categorical  grant  regulations.  In  essence,  EPA  and  its 
Inspector  General  fell  back  on  a  strictest  application  of  the  existing  grants  adminis- 
tration regulations  (40  CFR  Parts  31  and  35).  To  avoid  a  federal  funding  shortfall, 
Colorado  was  forced  to  supply  the  additional  details. 

The  partnership  agreement  between  the  New  Jersey  Department  of  Environ- 
mental Protection  and  EPA  Region  II  was  just  executed  last  week  after  several 
months  of  frustrating  delays.  The  delays  were  caused  by  Region  IPs  insistence  on 
receiving  traditional  program  work  plans  along  with  the  new  performance  partner- 
ship agreement.  Just  last  week,  the  stalemate  was  broken  and  the  new  agreement 
was  finally  accepted  in  lieu  of  the  old  work  plans. 

VI.  Summary:  Chances  for  success. — The  Performance  Partnership  System,  then, 
is  not  so  much  an  effort  to  devolve  more  responsibilities  to  the  states,  as  it  is  to 
alter  the  management  system  to  recognize  that  states  are  already  implementing 
these  programs,  and  in  most  cases  running  them  better  than  EPA  could.  While  some 
people  say  that  the  environmental  cop  is  not  on  the  beat  due  to  federal  budget  un- 
certainties, hundreds  of  state  inspections  and  enforcement  actions  are  occurring 
daily  to  enforce  federal  environmental  laws.  Environmental  protection  may  have 
been  slowed  by  the  budget  battles,  but  it  certainly  has  not  stopped.  States  are — and 
will  be — on  the  front  lines. 

Now,  how  can  Congress  help  with  this  historic  change?  First,  we  need  legislation 
authorizing  EPA  to  issue  consolidated  environmental  grants  to  the  states.  EPA's 
proposal  for  performance  partnership  grants  will  enable  states  to  better  allocate 
their  federal  resources  toward  the  most  pressing  environmental  problems.  We 
strongly  supported  the  provision  Congress  included  in  the  fiscal  year  1996  appro- 
priation bill  for  EPA  (HR  2099).  This  provision  would  have  authorized  EPA  to 
award  performance  partnership  grants  to  those  state  environmental  agencies  who 
chose  to  seek  a  consolidated  environmental  grant  in  lieu  of  the  current  categorical 

Eants  now  utilized.  It  is  imperative  that  we  get  authorization  language  signed  into 
w  in  the  next  available  statutory  vehicle  addressing  EPA  programs.  Without  this 
authority,  EPA  is  having  difficulty  providing  the  flexibility  that  state  environmental 
agencies  seek  through  the  performance  partnership  agreements. 

We  also  need  continuing  senior-level  commitment  like  that  shown  by  Carol 
Browner  and  Fred  Hansen  at  EPA,  and  the  ECOS  leadership.  This  system  will  rise 
or  fall  based  on  the  attitudes  and  resolve  of  state  commissioners  and  senior  EPA 
managers. 

Finally,  we  must  improve  our  methods  to  involve  the  public  in  setting  the  national 
environmental  agenda  and  monitoring  progress.  A  key  element  of  the  Performance 
Partnership  System  is  creating  real  opportunities  for  public  involvement  into  state 
priorities  and  goals.  States  like  Utah  and  Delaware  are  using  the  Performance  Part- 
nership System  to  support  comparative  risk  or  strategic  planning  projects.  Colorado 
opened  its  agreement  to  a  30-day  public  comment  period,  and  even  posted  a  copy 
on  the  Internet.  We  must  use  a  variety  of  methods  like  these  to  make  our  programs 
and  activities  accountable  to  the  people  we  serve. 

Environmental  health  is  the  key  to  our  nation's  prosperity.  For  that  reason,  we 
cannot  continue  to  throw  limited  dollars  into  a  system  that  has  outlived  its  useful- 
ness. The  new  Performance  Partnership  System  allows  us  to  be  more  sensible  in  di- 
viding the  tasks,  more  prudent  in  our  planning,  wise  in  our  expenditures,  and  more 
accountable  to  Congress  and  the  public  for  environmental  results.  We  need  Con- 
gress' support  and  assistance  to  make  it  a  reality  for  all  the  states  in  fiscal  year 
1997.  EPA  and  states  should  be  working  together  to  protect  the  environment  in  the 
best  way  possible.  That's  what  states  want,  it's  what  NAPA  recommends,  and  it's 
what  the  public  deserves. 

Thank  you. 

STATEMENT  OF  CHARLES  WILLIAMS 

Senator  BOND.  Thank  you  very  much,  Director  Gade. 
Commissioner  Williams. 

Mr.  Williams.  Thank  you,  Mr.  Chairman  and  Senator  Mikulski. 

First  of  all,  I  really  appreciate  your  thinking  to  invite  me  to  come 

out  here.  It  is  indeed  an  honor  for  me  and  it  is  appreciated  from 
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another  point  of  view.  We  are  in  the  middle  of  a  legislative  session 
in  our  State  and  it  is  kind  of  nice  to  get  out  of  town  once  in  a 
while. 

Senator  Bond.  I  know  the  feeling. 

Senator  Mikulski.  Yes. 

Mr.  Williams.  But  I  am  a  newcomer  to  this  system,  but,  over  the 
course  of  my  career,  I  have  developed  some  opinions  certainly 
about  it.  Since  Gov.  Arne  Carlson  appointed  me  in  1991,  I  have  led 
the  Minnesota  Pollution  Control  Agency  which  administers  envi- 
ronmental policy  and  regulations  on  air,  water,  solid  waste  and 
hazardous  waste. 

But  previous  to  that,  I  served  as  the  executive  director  of  the 
Western  Lake  Superior  Sanitary  District,  which  is  responsible  for 
wastewater  treatment  and  solid  waste  management  on  about  500 
square  miles  on  the  western  end  of  Lake  Superior — kind  of  cen- 
tered around  Duluth. 

Prior  to  that,  which  really  encompasses  the  major  part  of  my 
background,  I  worked  for  Reserve  Mining  Co.,  which  mines  iron  ore 
in  northeastern  Minnesota.  I  spent  20  years  there. 

I  have  experienced  certainly  regulatory  control  from  both  sides  of 
this  fence  that  we  have  to  work  off  of,  I  think. 

I  am  not  a  lawyer  nor  am  I  an  engineer.  I  am  a  machine  shop 
instructor  that  made  the  switch  to  the  private  sector  back  in  1960, 
but  have  had  the  good  fortune  of  having  some  really  great  people 
work  for  me  over  the  years.  That  has  helped  me  be  certainly  suc- 
cessful. 

I  am  going  to  not  reiterate  a  lot  of  the  things  that  are  said,  espe- 
cially relative  to  the  report.  I  agree  entirely  with  the  concepts  that 
Bill  Ruckelshaus  and  certainly  my  colleague,  Mary  Gade,  have 
made.  You  have  my  written  comments.  But  I  do  want  to  expand 
on  them  in  a  couple  of  areas. 

I  am  really  concerned  from  our  perspective  that  EPA,  as  we  try 
to  redefine  its  role — and  certainly  that  needs  to  happen — not  be  de- 
stroyed in  the  process  because,  from  our  perspective,  we  need  a 
very  strong  and  vibrant  EPA.  EPA  needs  to  enforce  minimum  na- 
tional standards.  I  think  that  the  standards  have  to  be  developed 
through  some  risk  assessment  process. 

I  think  that  EPA  also  needs  help  from  Congress  to  empower  it 
a  little  bit  more.  As  I  have  looked  at  what  Administrator  Browner, 
in  particular — because  she  is  the  one  that  I  really  got  to  know  in 
my  tenure — has  had  to  go  through  to  get  her  organization  up  and 
running,  just  from  my  background  it  makes  no  sense  to  me  to  have 
to  watch  her  to  report  to  so  many  committees  in  Congress,  to  see 
her  have  to  go  through  so  much  process  at  the  beginning  of  an  ap- 
pointment to  get  a  team  in  place  and  up  in  running  so  that  she  can 
get  the  agenda  carried  out. 

My  personal  opinion  is — and  it  is  based  on  my  experience — that 
she  should  be  the  only  one  that  is  confirmed  by  Congress,  or  by  the 
Senate,  and  that  she  then  should  be  allowed  to  run  and  pick  her 
staff  and  get  going. 

It  caused  enormous  delay,  I  think,  at  the  beginning  of  this  proc- 
ess, and  it  has  caused  her  problems  and  problems  for  the  State 
since  then. 
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I  sit  on  the  Common  Sense  Initiative  Council  and  I  am  rep- 
resented on  two  of  the  sectors,  iron  and  steel  and  printing.  I  think 
this  slogan  ought  to  be  adopted  by  all  of  us  as  leaders:  cleaner, 
cheaper,  smarter.  It  just  seems  to  me  to  be  such  a  fundamental 
focus  of  where  we  have  to  go  for  the  future. 

But  it  is  true  that  on  these  kind  of  initiatives  I  think  we  can 
make  progress,  to  try  to  make  the  system  more  workable.  I  also  be- 
lieve strongly  that  at  the  Federal  level,  there  needs  to  be  one  ena- 
bling act  where  all  of  these  laws  are  kind  of  focused.  I  think  it  will 
go  a  long  way  to  get  the  redundancy  out. 

I  am  not  as  concerned  as  some  folks  are  that  this  would  open  up 
a  pandora's  box  for  a  lot  of  destructive  effort. 

At  some  point  we  need  to  trust  one  another  that  we  all  have  the 
best  interests  of  the  environment  at  heart.  I  think  the  American 
people  and  American  workers  make  a  strong  statement  to  that. 
They  are  not  going  to  let  us  tear  this  system  apart  and  let  us  get 
away  with  that. 

I  think  that,  as  I  see  some  of  the  things  that  need  to  change,  I 
have  no  interest  in  EPA  running  programs  in  my  State.  Whenever 
they  do  a  TOSCA,  Superfund,  the  Sludge  Program,  we  have  enor- 
mous problems  with  our  constituents.  I  think  about  the  Sludge  Pro- 
gram, where  our  small  cities  were  imposed  with  these  Federal 
sludge  regulations  in  the  programs  run  by  EPA.  But  my  commu- 
nities look  at  us  as  being  responsible  for  that,  and  I  can't  get  my 
hands  on  that  program  to  make  it  work  in  my  State.  My  cities  have 
to  work  with  EPA  in  Chicago  and  it  is  very  confusing  for  them. 

I  think  EPA  has  done  a  lot  of  good  things  over  the  past  years 
that  I  have  interfaced  this  closely  with  them.  I  think  particularly 
of  the  initiatives  that  spin  out  of  common  sense  initiatives.  I  take 
a  look  at  their  Great  Lakes  initiative  and  I  watched  EPA  deal  with 
us  on  that.  That  was  a  very  contentious  issue. 

But  they  came,  listened  to  what  we  needed  in  our  States,  worked 
with  us,  made  that  work,  and  I  think  there  is  going  to  be  a  good 
outcome  in  the  end. 

PREPARED  STATEMENT 

Again,  my  recommendation  is  to  continue  to  empower  them.  We 
are  running  a  bill  through  our  legislature  that  is  focused  around 
XL,  but  it  is  sending  a  strong  message  to  my  staff  right  from  the 
legislature  that  it  is  all  right  to  be  innovative,  it  is  all  right  to  take 
these  creative  risks  and  help  make  this  system  work. 

Thank  you,  Mr.  Chairman. 

[The  statement  follows:] 

Prepared  Statement  of  Chuck  Williams 

Mister  Chair  and  Members  of  the  Sub-Committee,  I  am  Chuck  Williams,  Commis- 
sioner of  the  Minnesota  Pollution  Control  Agency. 

I  appreciate  the  opportunity  and  am  honored  to  come  before  you  today  and  share 
my  views  on  a  topic  near  and  dear  to  my  heart.  I  am  a  relative  newcomer  to  this 
system,  but  over  the  course  of  my  career  I  have  developed  some  opinions  about  the 
system.  Since  Governor  Carlson  appointed  me  in  February  of  1991,  I  have  lead  the 
Minnesota  Pollution  Control  Agency,  which  administers  environmental  policy  and 
regulations  on  air,  water,  solid  waste  and  hazardous  waste. 

Previously,  I  served  as  executive  director  of  the  Western  Lake  Superior  Sanitary 
District  and  as  mechanical  maintenance  superintendent  for  Reserve  Mining  Com- 
pany, a  company  at  which  I  worked  for  20  years.  I  have  experienced  regulatory  con- 
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trol  from  both  sides.  I  am  not  a  lawyer,  nor  am  I  an  engineer.  I  am  a  machine  shop 
instructor  who  made  the  switch  to  the  private  sector  back  in  the  sixties.  I  came  up 
through  the  management  ranks  at  Reserve  Mining  Company  and  have  always  had 
the  good  fortune  to  have  great  people  working  for  me,  and  that  helped  me  be  suc- 
cessful. 

I  think  the  challenge  before  us  is  to  work  to  answer  the  question:  How  do  we  cre- 
ate an  effective  and  efficient  Environmental  Protection  Agency  that  will  work  for 
America  in  the  next  century? 

This  question  has  three-parts: 

One.  How  we  can  create  a  strong,  results-oriented  EPA? 

Two.  What  assistance  do  States  need  from  EPA,  and  when  should  EPA  get  out 
of  our  way? 

Three.  How  we  can  keep  EPA's  vision  focused  so  it  can  produce  the  quality  results 
Americans  expect? 

We  Americans  place  a  high  value  on  safeguarding  the  environment,  although  en- 
vironmental laws  and  regulatory  agencies  are  not  universally  popular.  What  alarms 
me,  however,  is  the  radical  anti-governmental  view  taken  by  some  people  that  all 
forms  of  government  authority  are  unnecessary  and  desirable.  Right  now,  EPA's  au- 
thority to  mandate  environmental  law  is  being  beat  on  as  if  it  were  a  party  pihata. 

How  we  can  create  a  strong,  results-oriented  EPA? 

First,  I  do  not,  believe  the  way  to  do  this  is  by  destroying  EPA  in  the  process  of 
helping  redefine  its  role.  This  country  needs  a  strong  and  vibrant  EPA.  While  we 
normally  talk  about  what  the  EPA  does  to  protect  the  environment,  I  don't  think 
we  place  enough  emphasis  on  how  important  the  work  that  EPA  does  is  to  the 
American  worker  and  their  families.  They  have  created  a  healthy  workplace  by  en- 
forcing federal  standards  on  toxics. 

One  of  its  key  roles  must  be  to  ensure  that  all  states  are  rigorously  enforcing  min- 
imum, risk-based  national  standards.  We  need  this  common  baseline  among  the 
states  so  that  we  can  tailor  our  programs  to  our  unique  needs  and  values.  The 
Clean  Air  Amendments  of  1990  are  an  excellent  example  of  how  sweeping  improve- 
ments were  made  possible  only  because  national  standards  were  established  and  en- 
forced. These  standards  are  fundamental  to  sustain  a  level  playing  field  for  all 
states  involved  in  intrinsically  connected  economic  development  and  environmental 
protection. 

I  want  to  share  with  you  some  fears  that  states  have  right  now.  Number  one,  that 
Congress  will  not  provide  EPA  with  adequate  funding,  which  will  have  a  serious  im- 
pact on  states  and  force  us  to  weaken  our  strong  environmental  programs.  Min- 
nesota has  proven  over  and  over  that  strong  environmental  programs  help  sustain 
strong  economic  development.  Second,  that  Congress  will  set  specifications  on  what 
EPA  priorities  will  be,  thus  limiting  state  options  under  any  performance  partner- 
ships. Third,  the  statutory  deadlines  the  states  are  now  required  to  meet  will  be  de- 
layed; and  in  their  place,  new  state  requirements  such  as  risk  assessment  and  cost/ 
benefit  analysis  will  be  mandated.  Minnesota  is  already  doing  this. 

Current  programs  like  the  Common  Sense  Initiative  and  specifically  Project  XL, 
which  focuses  on  regulatory  reform,  should  be  strongly  supported  by  Congress.  Con- 
gress needs  to  provide  EPA  with  new  legislative  authority  to  ensure  that  EPA  has 
the  flexibility  it  needs  to  experiment  with  regulatory  reform  initiatives.  Congres- 
sional action  to  empower  EPA  will  also  send  a  strong  message  to  all  EPA  staff.  It 
tells  them  that  it  is  OK  to  take  some  risks  and  to  be  creative.  Programs  like  the 
Common  Sense  Initiative  and  Project  XL  are  the  future  of  environmental  protection. 

Minnesota  has  a  bill  on  the  floor  of  both  houses  that  will  empower  my  agency  to 
experiment  with  new  innovative  ways  to  get  superior  environmental  results  with 
minimal  hassle.  I  offer  that  legislation  to  Congress,  perhaps  as  a  model  to  seed  the 
innovative  thinking  that  is  needed  for  the  future  at  the  Federal  level. 

The  second  question  I  would  like  to  answer  is:  What  assistance  do  States  need 
from  EPA,  and  when  should  EPA  get  out  of  our  way? 

I  like  the  idea  of  performance  partnerships.  I  think  this  system  is  a  part  of  an 
exciting  change  that  EPA  is  in  the  process  of  implementing.  EPA's  new  approach 
will  give  states  maximum  flexibility  to  allocate  resources  based  on  national  environ- 
mental priorities,  coupled  with  the  unique  needs  of  individual  states.  I  believe  we 
can  multiply  opportunities  for  success  by  having  EPA  and  states  determine  these 
performance  measures  together.  It  also  maintains  the  ability  the  states  currently 
have  to  go  beyond  minimum  federal  standards  to  deal  with  special  concerns  that 
may  only  impact  one  state.  My  Air  Quality  and  Water  Quality  Divisions  plan  to  par- 
ticipate in  this  program  by  developing  a  self-audit  this  year,  and  we  intend  to  apply 
for  a  full  Performance  Partnership  Grant  for  fiscal  year  1997. 

I  want  to  compliment  EPA  for  showing  unprecedented  flexibility  in  working  with 
Minnesota  and  other  states  to  implement  a  mandate  to  protect  the  Great  Lakes.  The 
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Great  Lakes  Initiative  now  provides  more  uniform  water-quality  standards  for  the 
Great  Lakes  Basin  and  allows  states  increased  flexibility  in  implementing  those 
standards.  EPA  heard  what  the  states  were  saying,  and  then  did  a  good  job  of  ac- 
commodating our  concerns  without  a  lot  of  process. 

I  believe  that  EPA  must  be  the  national  repository  for  environmental  science  so 
the  best  environmental  management  decisions  can  be  made  and  enforced  univer- 
sally. This  also  provides  some  predictability  for  the  folks  we  regulate.  EPA  should 
also  play  a  stronger  role  in  consolidating  and  summarizing  the  monitoring  data  from 
the  states  in  order  to  develop  understandable  and  periodic  reports  on  the  "State  of 
the  National  Environment."  EPA  should  work  with  the  states  to  develop  common 
indicators  or  benchmarks  to  judge  the  success  of  the  myriad  of  efforts  to  protect  and 
restore  the  environment. 

Sound  science  and  technology  provide  the  best  basis  for  decision  making,  for  de- 
fining and  anticipating  environmental  quality  and  for  pointing  to  the  best  ways  to 
solve  and  prevent  problems.  We  can  try  to  anticipate  and  minimize  future  environ- 
mental problems  early  on  in  a  uniform,  united  way  or  handle  expensive  crises  later. 

I  also  believe  there  should  be  a  new  law  enacted,  called  "The  1996  Environmental 
Protection  Comprehensive  Reform  Act."  This  law  would  contain  all  of  the  current 
federal  laws  relating  to  the  environment.  In  the  process  of  doing  that,  Congress  can 
tie  all  of  these  programs  together  in  a  way  that  makes  sense.  It  will  also  allow  the 
removal  of  the  overlapping  and  redundancy  that  currently  exists  and  makes  this 
system  so  cumbersome  and  difficult  to  efficiently  administer.  In  addition,  this  Act 
could  establish  and  mandate  minimum  fee  programs  for  all  media  areas.  This  would 
ensure  a  stable  base  funding  of  programs  in  all  states  and  eliminate  the  need  for 
each  and  every  state  to  continue  fighting  fee  battles  on  a  yearly  basis.  Doing  so 
would  also  help  the  concept  of  the  performance  partnerships. 

I  have  never  had  a  problem  adopting  some  one  else's  good  idea  when  it  can  benefit 
my  state.  I  think,  as  leaders,  we  should  all  adopt  the  Common  Sense  Initiatives'  slo- 
gan: Cleaner,  Cheaper,  and  Smarter.  This  is  the  right  attitude  for  the  next  century. 

This  brings  me  to  the  second  part  of  the  question.  When  should  EPA  get  out  of 
our  way? 

EPA  should  not  operate  any  regulatory  programs  on  a  long-term  basis.  Full  au- 
thority should  be  available  to  all  states.  Those  states  that  are  not  operating  pro- 
grams at  an  acceptable  level  should  be  subject  to  some  form  of  federal  sanctions 
until  they  meet  the  minimum  federal  standards;  if  not,  the  EPA  would  hire  a  con- 
tractor to  operate  the  programs.  The  bottom  line  for  me  and  my  state  is  that  it  just 
takes  EPA  too  long  to  make  decisions.  Our  world  has  become  too  fast  paced  and 
competitive  for  all  of  the  current  processes.  All  of  my  training  at  the  mining  com- 
pany, when  I  was  responsible  to  keep  production  equipment  running,  was  to  think 
and  make  critical  decisions  on  my  feet.  The  current  federal  system  is  too  ponderous 
and  slow  to  keep  pace. 

For  example,  EPA  needs  to  make  a  paradigm  shift  in  regulating  the  disposal  of 
sludge  left  over  from  wastewater  treatment.  EPA  has  a  well-thought-out  rule  for 
protecting  the  environment  and  human  health.  Many  of  our  wastewater  facilities 
find  it  onerous,  however,  because  they  have  to  deal  with  the  EPA  in  Chicago,  and 
not  agencies  such  as  the  Minnesota  Pollution  Control  Agency.  We're  in  rulemaking 
right  now  to  adopt  essentially  the  same  rule  at  the  state  level.  But  frankly,  we're 
going  to  have  a  hard  time  implementing  it  without  increased  resources  to  handle 
the  job.  If  EPA  could  funnel  resources  to  us  to  do  the  job,  they'd  save  themselves 
the  headache  and  better  serve  our  stakeholders.  EPA  is  in  our  way.  Our  cities  hold 
us  responsible  for  the  problems  that  have  been  created;  and  yet,  since  I  cannot  get 
my  hands  on  this  program,  I  can't  fix  it  to  fit  the  needs  of  my  state. 

I'm  not  certain  that  the  current  structure  of  EPA  regions  is  appropriate,  given  the 
capacity  the  states  have  to  operate  quality  environmental  programs.  EPA  Head- 
quarters needs  to  make  a  better  connection  with  the  regions  so  there  is  more  con- 
sistency between  the  regions.  I  also  suggest  that  EPA  institute  a  periodic  process 
to  get  meaningful  feedback  on  how  well  their  key  customers — the  states — feel  they 
are  being  served  by  all  levels  of  EPA.  Then  problems  can  be  identified  and  ad- 
dressed in  a  timely  way.  EPA  Region  5  has  been  making  good  progress  in  develop- 
ing a  more  effective  relationship  with  Minnesota,  but  more  needs  to  be  done.  We 
have  serious  problems  on  two  of  our  borders,  with  inconsistencies  with  two  other 
EPA  regions. 

Another  improvement  needs  to  be  made  in  regard  to  the  Toxic  Substances  Control 
Act.  The  act  was  passed  in  1976  and  has  not  been  revised  since.  As  a  result,  com- 
mon-sense approaches  that  have  been  developed  since  then  cannot  be  used  to  meet 
standards.  When  we  have  proposed  different  approaches  for  dealing  with  TOSCA- 
regulated  pollutants,  particularly  PCB's,  we  have  had  difficulty  getting  the  EPA  to 
sign  off  on  them.  Part  of  the  reason  is  that  the  EPA  is  stuck  within  the  outdated 
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regulatory  scheme  they  developed  20  years  ago.  To  date,  EPA  has  been  hesitant  to 
delegate  to  states  the  authority  to  run  this  program. 

With  other  pollutants,  Minnesota  has  been  able  to  develop  its  own  risk-based 
standards,  and  we  are  already  using  them.  With  these  standards,  we  have  been  able 
to  put  together  holistic,  comprehensive  methods  of  dealing  with  pollutants  across  all 
media  including  water,  air,  and  soil.  But  TOSCA  regulations  are  too  prescriptive, 
allowing  states  little  or  no  flexibility  in  meeting  standards.  This  is  a  program  that 
should  be  ended. 

The  Superfund  Program  is  another  example  of  a  program  that  is  ineffective  when 
directed  federally,  but  successful  when  run  locally.  The  MPCA  was  recently  recog- 
nized for  successfully  demonstrating  its  independent  enforcement  capability  at  13 
contaminated  sites  in  the  state  as  part  of  a  unique  pilot  project  authorized  by  EPA. 
This  meant  that  Minnesota  had  the  authority  to  make  clean-up  decision  at  the  sites 
without  EPA  oversight.  Not  only  was  the  quality  of  clean-up  remedies  superb,  but 
it  was  complimented  by  a  high  level  of  community  participation  in  the  decision-mak- 
ing process.  This  is  the  way  Superfund  Programs  should  be  run. 

My  final  question  to  answer  is:  How  can  EPA  keep  a  focused  vision  to  produce 
the  quality  results  Americans  expect? 

Simply  put,  EPA  has  too  many  masters  in  Congress.  I  see  no  sense  in  requiring 
EPA  report  to  so  many  committees,  and  receiving  so  many  conflicting  messages  re- 
garding goals  and  direction.  It  baffles  me  how  a  person  could  be  expected  to  success- 
fully lead  any  organization  without  having  a  clear,  focused  vision  and  the  necessary 
tools  to  make  progress  toward  that  vision.  EPA  has  additional  pressure  because  it 
operates  in  a  political  climate. 

I  would  further  suggest  that  the  Administrator  be  the  only  one  who  is  confirmed 
by  the  Senate.  I  cannot  imagine  an  organization  in  the  private  sector  hiring  a  CEO 
and  not  allowing  that  individual  to  select  a  team  quickly  and  then  let  them  go  to 
work.  I  feel  that  the  current  system  ties  the  hands  of  the  Administrator  and  does 
not  allow  them  to  get  their  agenda  up  and  running  fast  enough. 

Equally  troublesome  to  me  is  the  problem  created  by  unnecessary  litigation.  Citi- 
zen lawsuits  are  being  abused  by  various  special  interest  groups.  These  lawsuits 
only  serve  to  tie  the  hands  of  EPA,  and  make  the  process  impossible  for  the  states. 
I  believe  that  a  much  higher  bar  must  be  established  by  Congress  before  a  lawsuit 
can  be  filed  in  the  first  place. 

In  conclusion,  it  is  my  recommendation  that  Congress  should  make  it  possible  for 
the  EPA  to  be  able  to  develop  a  clear  and  focused  vision.  EPA  should  establish  mini- 
mum environmental  standards  for  air,  water  and  land,  aggressively  enforce  those 
standards,  and  then  step  back  and  trust  individual  states  to  use  their  expertise  to 
get  the  job  done.  When  states  don't  do  the  right  thing  based  on  pre-determined  cri- 
teria, they  should  be  held  accountable  individually. 

It  is  critical  that  EPA  support  state  efforts  to  set  risk-based  standards  so  local 
environmental  problems  receive  appropriate  and  tailored  protections.  "One  size  fits 
all"  does  not  work.  The  current  challenge  to  my  agency,  for  example,  is  that  in  the 
1997  Minnesota  legislative  session  I  will  tell  our  legislators  that  the  Minnesota  Pol- 
lution Control  Agency  is  a  risk  based,  customer  focused,  environmental  protection 
agency.  Based  on  what  EPA  is  doing  and  what  is  currently  underway  in  my  agency, 
I  will  be  able  to  do  that. 

What  states  need  more  than  anything  else  is  a  level  playing  field  and  common 
baselines  so  the  "cheaters"  cannot  have  an  economic  advantage  over  those  states 
that  are  enforcing  environmental  laws.  Finally,  once  national  environmental  man- 
dates are  made,  do  not  change  the  rules  midstream. 

I  hope,  in  the  future,  Congress,  the  states  and  EPA  will  continue  working  as  fully 
functioning  partners  because  the  environment  and  the  American  people  will  emerge 
as  winners.  Thank  you  for  giving  me  this  opportunity  to  address  you  today. 

PERFORMANCE  PARTNERSHIP 

Senator  Bond.  Thank  you  very  much,  Commissioner  Williams. 

Dr.  Gade,  you  mentioned  the  performance  partnership  grant  au- 
thority which  had  not  been  enacted  into  law.  That  was  part  of  the 
measure  that  was  vetoed.  We  are  still  going  to  keep  trying  to  get 
that  enacted  into  law  along  with  some  appropriations  for  the  year 
which  we  would  like  to  get  done. 

The  General  Accounting  Office  in  preparing  for  the  hearing  de- 
scribes EPA's  steps  toward  improving  its  relationship  with  the 
States  as  positive  but  tentative  and  that  the  root  causes  of  the 
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Agency's  past  problems  with  the  States,  prescriptive,  media-based 
legislation  is  firmly  in  place. 

Would  you  agree,  Ms.  Gade,  with  that  assessment? 

Ms.  Gade.  I  think  essentially  the  first  part  of  that  statement, 
Senator,  is  truly  correct,  which  is  that  there  have  been  positive 
steps  to  try  to  reform  the  Federal-State  relationship.  Most  clearly 
this  is  the  agreement  we  signed  last  May.  But  they  are  certainly 
tentative  because  we  are  dealing  with  issues  of  immense  cultural 
change  and  a  bureaucracy  that  has  done  business  the  same  way  for 
25  years  is  finding  it  very  hard  to  let  go. 

Senator  Bond.  Mr.  Williams,  I  gather  you  would  agree  with 
that? 

Mr.  Williams.  Mr.  Chairman,  I  agree  with  Mary's  evaluation.  I 
think  in  any  organization  EPA  is  running  a  risk  here  because  they 
have  really  not  been  empowered  to  do  some  of  the  things  they  are 
doing  from  Congress  and  they  need  that  support. 

Senator  Bond.  Director  Gade,  if  EPA  is  beginning  to  reduce  the 
oversight  of  capable  States  through  performance  partnership  agree- 
ments, do  you  recommend  a  commensurate  reduction  or  redeploy- 
ment in  the  number  of  the  EPA  regional  staff,  the  folks  who  tradi- 
tionally have  been  deployed  to  oversight  activities,  guidance  writ- 
ing, inspections,  and  so  forth? 

Ms.  Gade.  Senator,  I  think  it  is  premature  to  know  how  many 
staff  will  ultimately  be  freed  up.  This  is,  as  we  said,  a  pilot  year. 
There  are  only  five  States,  and  Illinois  signed  its  agreement  at  the 
end  of  October.  So  we  are  only  4  months  into  this. 

But  it  is  quite  clear  that  if  they  diminish  the  level  of  oversight, 
and  they  are  doing  it  fairly  substantially,  that  we  are  going  to  free 
up  Federal  resources.  An  example  I  gave  you  last  spring  was  that 
for  the  last  essentially  18  years,  USEPA  had  been  duplicating  the 
State's  effort  and  issuing  NPDS  permits  by  reviewing  100  percent 
of  them.  In  1995,  they  went  to  50  percent. 

As  a  result  of  this  new  agreement,  they  have  gone  down  to  zero 
percent.  Clearly,  there  must  be  resource  savings  in  the  region  with 
those  people.  So  I  think  there  is  a  real  opportunity  here  once  we 
better  define  roles  and  responsibilities,  establish  better  priorities  to 
do  some  shifting  and  allocation  to  more  important  environmental 
tasks. 

ENVIRONMENTAL  SUCCESS 

Senator  Bond.  I  am  delighted  to  hear  EPA  is  giving  up  some  of 
the  duplicative  efforts.  I  have  a  suggestion  along  that  line  myself 
that  we  won't  go  into  today. 

But  for  effective  performance  partnerships,  we  have  to  be  able  to 
measure  performance  in  meeting  environmental  goals.  Again,  ac- 
cording, to  the  GAO,  much  work  remains  to  reach  agreement  on 
environmental  goals  and  measures  and  how  State  programs  will  be 
assessed  and  problems  corrected. 

Do  you  agree  with  the  GAO?  I  would  like  to  ask  both  of  you  what 
your  States  are  doing  to  develop  good  measures  of  environmental 
success,  rather  than  the  traditional  bean  counts  of  how  many  per- 
mits, how  many  actions,  how  many  reports  are  filed. 

Director  Gade  first. 
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Ms.  Gade.  You  know,  for  many  years,  probably  for  the  last  7  or 
8  years,  there  has  been  a  lot  of  talk  about  switching  from  bean 
counts  to  using  environmental  indicators  in  measuring  real  envi- 
ronmental progress.  Nothing  has  driven  this  system  as  much  as 
this  new  national  environmental  performance  partnership  system. 
We  want  to  know  whether  the  quality  of  our  air,  water,  and  land 
is  actually  getting  better. 

So  we  are  finding  that  each  of  the  five  States  that  has  done  this 
so  far  is  trying  out  some  new  and  experimental,  in  some  respects, 
goals  and  indicators  to  better  measure  whether  we  are  making 
progress  in  protecting  the  environment. 

Illinois'  document  contains  26  goals  and  23  indicators.  This  will 
be  an  experiment  for  us  to  see  whether  this  actually  tells  us  wheth- 
er we  are  improving  stream  quality,  whether  we  are  reducing 
waste  generation,  whether  we  are  lessening  the  number  of  toxic  re- 
leases. 

Senator  Bond.  Is  that  harder  than  you  thought  it  was  going  to 
be? 

Ms.  Gade.  It  is  infinitely  harder  to  do  it.  And  if  you  look  at  some 
of  the  measures,  as  I  looked  at  them  in  preparation  for  this  testi- 
mony, I  thought  these  seemed  really  good  in  October  but  are  prob- 
ably not  as  good  as  I  would  have  thought. 

But  we  are  all  striving  to  do  that.  One  of  the  neat  things  is  that 
this  dialog  that  we  have  now  engaged  in  with  EPA  is  forcing  them 
to  work  collaboratively  with  us  on  the  process.  We  have  Lang 
Marsh,  the  commissioner  of  Oregon,  working  closely  with  Dave 
Gardner  of  the  Office  of  Policy  and  Planning  at  EPA  and  Florida 
State  University  trying  to  get  out  better  information,  better  indica- 
tors, and  so  forth. 

So  I  think  it  is  a  slow  process,  but  it  is  a  direction  that  we  have 
been  wanting  to  go  and  we  are  finally  taking  those  first  baby  steps. 

Senator  Bond.  Commissioner  Williams,  how  about  you?  What  is 
your  view  on  it? 

Mr.  Williams.  Mr.  Chairman,  it  is  going  to  be  hard  for  me  to 
embellish  that  because  we  are  undergoing  the  same  process  in  our 
State.  It  is  infinitely  harder  than  we  thought. 

We  have  asked  continually  our  legislature  to  give  us  more  re- 
sources for  ambient  monitoring  so  we  can  start  to  make  some  sense 
out  of  this  and  whether  or  not  we  are  making  progress  based  on 
some  factual  evidence  so  we  can  use  that  to  make  good  manage- 
ment decisions. 

I  have  also  sent  my  staff  forward  to  interface  at  a  Federal  level 
with  any  activity  that  is  going  on  to  develop  some  way  to  measure 
logically  our  state  of  the  environment  nationally. 

I  think  that  EPA  needs  to  work  very  hard  on  that  and  I  think 
that  periodically  they  ought  to  be  required  to  come  out  based  on 
some  common  indicators  that  the  States  are  part  of,  to  tell  the 
American  people  what  the  state  of  the  environment  is  nationally. 
I  think  that  is  really  a  critical  part  of  reform. 

REINVENTING  POLLUTION  POLICE 

Senator  Bond.  Mr.  Williams,  in  a  recent  article  in  Governing 
magazine,  they  hailed  your  efforts  in  Minnesota,  reinventing  the 
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pollution  police  and  said  that  you  were  focusing  on  results  quite 
successfully. 

How  did  you  get  away  from  the  prescriptive,  the  detailed  regula- 
tions. What  kind  of  challenges  did  you  confront  in  the  process  of 
developing  the  collaborative  solutions  with  us  and  any  lessons  you 
learned  from  those? 

Mr.  Williams.  Mr.  Chairman,  I'm  not  sure  everybody  is  going  to 
appreciate  what  I  am  going  to  say.  But  I  have  been  a  reformer 
most  of  my  career.  That  is  basically  what  Reserve  used  me  for,  and 
I  have  a  habit  of  going  in  and  not  reading  the  book  to  start  with, 
just  looking  the  scenery  over  and  seeing  where  we  had  to  go.  We 
had  goals  established  by  our  Governor,  certainly,  and  they  were 
partnerships,  pollution  prevention,  being  compliance  focused  and 
developing  good  management  systems. 

I  had  to  overcome,  first  of  all,  a  Senate  that  was  pretty  opposed 
to  my  appointment.  I  had  to  overcome  my  own  staff.  But  I  try  to 
be  as  charming  as  I  can.  [Laughter.] 

But  I  am  persistent  and  I  focus  on  the  people.  We  have  done 
some  good  things. 

You  know,  somebody  has  to  blink  in  this  process  and  we  have  to 
start  trusting  one  another.  Fortunately,  we  have  3M  headquartered 
in  our  State,  and  we  started  some  very  innovative  things  with  3M 
because  the  first  question  I  got  asked  by  their  CEO  was  when  are 
we  going  to  trust  one  another.  I  said,  "Today." 

We  started  to  work  on  a  flex  permit  that  cuts  them  slack.  That 
developed  into  beyond  compliance.  I  will  tell  you  that  I  am  not 
competitive,  but  I  have  trouble  with  the  word  "second".  President 
Clinton  and  Vice  President  Gore  took  beyond  compliance,  called  it 
XL,  and  gave  it  Federal  recognition.  That  turned  out  well  and  we 
jumped  on  it,  because  that's  exactly  where  we  were  headed.  It  is 
exactly  the  right  way. 

We  have  legislation  in  our  legislature  right  now  to  enable  it.  It 
is  going  to  be  kind  of  a  comprehensive  act  because  it  has  some 
other  things  in  it.  But  we  used  XL  as  the  foundation. 

You  know,  I  can  talk  about  this  forever  because  I  love  it.  But  we 
are  making  changes  and  it's  fun.  Even  in  this  legislative  session, 
as  rancorous  as  it  is,  we  established  my  agency,  because  of  its 
partnering  and  its  effort  to  focus  on  compliance  and  not  enforce- 
ment, only  as  a  tool  and  it  has  developed  a  great  deal  of  credibility 
in  our  legislature. 

My  second  confirmation  took  10  minutes. 

Senator  Bond.  Quite  an  achievement.  Thank  you,  Commissioner 
Williams. 

Senator  Mikulski. 

Senator  Mikulski.  Senator  Bond  asked  many  of  the  questions 
that  I  would.  I  am  just  going  to  focus  on  two  areas.  First  is  the  re- 
gional issue,  the  regional  offices.  Also  I  have  some  questions  on 
science. 

Let  me  go  first  to  the  questions  on  science.  You  are  the  Great 
Lakes  crowd,  just  like  I'm  the  Chesapeake  Bay  crowd,  and  I  know 
you  have  evolved  an  initiative. 

Senator  BOND.  We  are  also  the  Mississippi  River  crowd. 
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Senator  Mikulski.  There  we  go.  But  they  are  the  Great  Lakes, 
you  are  the  Mississippi,  and  I  am  Maryland,  and  we  sound  like  we 
are  the  regions. 

Mr.  Williams,  you  talked  about  in  your  testimony  how  EPA 
should  be  the  national  repository  for  environmental  sciences  so 
that  the  best  environmental  decisions  can  be  made  and  enforced 
universally. 

Then  you  went  on  to  say  that,  while  you're  looking  at  how  to  go 
beyond  the  bean  count  into  really  measuring  environmental 
progress,  there  are  a  lot  of  lessons  to  be  learned  on  what  were  the 
best  methodologies  to  do  this. 

This  then  comes  back  to  the  question  that  I  asked  Bill  Ruckels- 
haus.  My  concern  is  that  we  have  regulatory  frameworks  that  are 
almost  smokestack — and  I  don't  mean  very  smokestack  industry, 
but  vertical,  hierarchical,  rigidly  established  by  Congress.  Then, 
over  here,  you  have  science  and  the  great  genius  of  what  is  going 
on  both  in  the  United  States  and  NATO  countries,  and  so  on. 

So  my  question  to  you  is  do  you  have  any  thoughts  about  wheth- 
er you  believe  that  science  has  exceeded  the  regulatory  framework 
and  that  we  need  essentially  to  create  as  part  of  our  work  the  abil- 
ity for  EPA  to  interact  more  with  outside  scientific  knowledge,  to 
be  doing  that  in  a  more  rapid  way,  both  so  that  its  regulations  ad- 
just to  the  new  science  and  that  also  new  science  is  giving  you  in- 
formation on  how  best  to  measure  environmental  progress.  Do  you 
have  any  thoughts  on  that? 

Mr.  Williams.  Mr.  Chairman,  Senator  Mikulski,  I  am  not  sure 
that  I  can  give  you  a  comprehensive  answer  to  your  question.  First 
of  all,  I  will  tell  you  that  I  did  do  some  crabbing  on  the  Chesapeake 
Bay.  I  boated  on  it  and  I  hunted  geese  on  it.  It  is  a  great  place — 
almost  as  good  as  the  Great  Lakes. 

Senator  Mikulski.  Just  keep  on  rolling,  Mr.  Williams.  [Laugh- 
ter.] 

Mr.  Williams.  I  have  been  victimized  by  what  I  call  sometimes 
the  propensity  for  people  to  pick  a  toxic.  I  kind  of  call  it  terrorism 
by  the  toxic  of  the  week,  and  we  run  all  of  our  resources  to  be  fo- 
cused on  that. 

I  do  not  think  that  is  the  right  way  to  do  business  for  the  future. 
I  look  toward  the  Federal  Government  for  guidance  here.  I  think 
that  the  EPA  has  got  to  help  us  as  regulators  and  help  the  citizens 
in  this  country  understand  what  is  really  harmful  for  them  and 
what  is  not.  What  is  a  reasonable  risk  and  what  is  not.  It  must 
weigh  that,  and  it  can  differ  a  little  bit  from  State  to  State.  Our 
focus  right  now  is  on  mercury,  for  instance,  air  deposition  of  mer- 
cury. We  need  EPA  to  be  strong  downwind  of  us  to  make  sure 
about  this,  because  we  know  from  scientific  analysis  what  mercury 
does  to  people. 

Again,  I  can  only  talk  about  it  philosophically.  But  my  judgment 
is  and  my  sense  is  that  the  right  place  for  this  is  with  EPA.  I  trust 
EPA. 

Senator  Mikulski.  Now  I'm  not  saying  don't  trust  EPA.  What 
I'm  saying  is  that  you  envision  EPA  in  some  ways  as  being  a  na- 
tional clearinghouse,  if  you  will,  a  one-stop  shop,  on  information. 
But,  of  course,  with  cyberspace  now,  you  could  go  to  a  PC,  plug  in 
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mercury,  and  you  will  learn  about  the  car  I  drive  as  well  as  what 
we  are  concerned  about  in  Maryland  as  well. 

Ms.  Gade,  do  you  have  any  comments  on  this? 

Ms.  Gade.  I  think  one  of  the  most  important  roles  that  USEPA 
needs  to  continue  to  play  and  play  in  a  bigger  fashion  than  it  has 
in  the  past  is  this  research  and  science.  States  do  not  have  the  re- 
sources to  conduct  the  kinds  of  scientific  activities  that  we  need  for 
an  appropriate  data  base. 

One  of  the  other  things  that  I  have  the  privilege  of  doing  is  shar- 
ing something  called  the  Ozone  Transport  Assessment  Group, 
which  is  37  States  and  over  some  400  entities  in  the  United  States. 
They  are  trying  to  understand  the  phenomenon  of  ozone  transport 
across  the  Eastern  United  States.  When  the  Clean  Air  Act  was 
passed  in  1990,  we  thought  that  tropospheric  ozone,  low  level 
ground  level  ozone,  was  a  regional  phenomenon.  Well,  it  turns  out 
to  be  a  super  regional  phenomenon. 

Consequently,  if  we  perhaps  had  had  more  dollars  dedicated  to 
EPA,  we  could  have  turned  to  them.  Congress  could  have  relied  on 
better  data  when  it  established  the  Clean  Air  Act  of  1990  and  we 
would  not  be  running  around  now  in  a  catchup  exercise. 

So  to  me,  it  is  probably  one  of  the  most  important  roles  for  EPA. 

Senator  Mikulski.  Let  me  ask  you  another  question  which  goes 
to  the  regions. 

I  am  pleased  that  you  feel  that  Administrator  Browner  is  moving 
ahead  and  at  least  trying  to  come  up  with  streamlined  procedures 
and  flexibility.  But  it  goes  to  this. 

Just  like  business  feels  that  EPA  was  in  an  adversarial  mode,  do 
you  feel  that  there  is  an  adversarial  relationship  between  the  re- 
gions and  State  governments,  or  is  that  just  depending  on  how  is 
the  head  of  the  region? 

We  have  had  very  good  regional  administrators  and  we've  had 
some  real  disappointments. 

Ms.  Gade.  We  share  the  same  regional  administrator. 

Mr.  Williams.  Mr.  Chairman,  Senator  Mikulski,  I  will  take  a 
crack  at  this.  I  think  that  EPA  region  5  has  had  a  reputation  over 
the  past  to  be  pretty  tough,  pretty  prescriptive.  But  I  think  that 
Val  and  others  in  that  region  have  kind  of  gotten  the  message  and 
are  really  working  hard  with  us  to  try  to  change  and  improve  that 
relationship.  However,  that  is  not  consistent  with  other  EPA  re- 
gions, and  I  don't  think  that  the  EPA  headquarters  is  connected 
solidly  enough  to  the  regions  so  that  there  is  a  consistent  policy  di- 
rection out  to  the  regions. 

You  know,  a  microcosm  of  that  is  we  have  five  EPA  regions  in 
our  State.  One  of  my  main  concerns  as  a  manager  is  making  sure 
that  we  don't  have  vigilantes.  Frankly,  what  I  am  seeing  on  one  of 
our  borders  is  exactly  that  problem,  and  that  is  something  that 
EPA  has  to  correct. 

Senator  MIKULSKI.  I  see  that  my  time  has  expired. 

I  think  what  you're  saying  is  that  as  part  of  the  overall  manage- 
ment reform,  there  has  to  be  cultural  change  at  the  regional  levels 
and  then  also  get  the  message,  and  that  it  has  to  be  as  consistent 
and  as  uniform  as  science  is. 

For  those  of  you  on  the  front  lines,  thank  you  so  much.  We  look 
forward  to  working  with  you. 
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Senator  Bond.  Thank  you  very  much,  Senator  Mikulski. 

Thank  you  both  for  being  here  again.  We  will  continue  to  call  on 
you.  We  appreciate  not  only  the  work  that  you  do  back  in  your 
States  but  the  time  and  effort  that  you  have  taken  to  come  and  be 
with  us,  leaving  behind  the  wonderful  legislative  process  in  your 
States.  I  know  how  difficult  it  is  to  leave.  I  hated  to  get  out  of  town 
when  the  legislature  was  in  session  when  I  was  Governor,  as  well. 

Thank  you  very  much  for  joining  us. 

STATEMENTS  OF: 

TIMOTHY  J.  MOHIN,  GOVERNMENT  AFFAIRS  MANAGER,  ENVIRON- 
MENT, HEALTH,  AND  SAFETY,  INTEL  CORP. 

RANDY  FARMER,  MANAGER,  ENVIRONMENT,  HEALTH,  AND  SAFE- 
TY, AMOCO  CORP. 

Senator  Bond.  Our  final  panel  this  morning  is,  first,  Mr.  Timo- 
thy Mohin,  government  affairs  manager  for  environment,  health, 
and  safety  for  the  Intel  Corp.,  and  Mr.  Randy  Farmer,  manager  of 
environment,  health,  and  safety  for  Amoco  Corp. 

Senator  MlKULSKl.  Mr.  Chairman,  before  they  begin,  I  must  ex- 
cuse myself.  I  have  to  go  to  the  floor  as  part  of  the  debate. 

I  want  our  witnesses  to  know  that  it  is  not  a  lack  of  interest.  My 
staff  is  here.  I  look  forward  to  reading  your  testimony  and  your  re- 
sponses. 

Senator  Bond.  If  you  have  any  questions,  we'll  add  them  for  the 
record. 

Senator  MlKULSKl.  We'll  get  them  in  to  you. 

Senator  BOND.  Thank  you  very  much  Senator  Mikulski. 

Mr.  Mohin. 

STATEMENT  OF  TIMOTHY  J.  MOHIN 

Mr.  Mohin.  Good  morning.  I'm  Tim  Mohin.  I'm  the  government 
affairs  manager  for  environmental  health  and  safety  for  Intel  Corp. 

I  have  already  submitted  my  written  testimony. 

Senator  Bond.  It  will  be  accepted  in  full  and  made  a  part  of  the 
record.  We  thank  you  for  the  effort  that  has  gone  into  it,  both  of 
you  gentlemen,  for  your  very  thoughtful  presentations. 

Mr.  Mohin.  Thank  you.  I  just  want  to  summarize  three  major 
points  out  of  my  testimony  this  morning  and  kind  of  give  you  a 
sense  of  the  perspective  of  high  tech  American  business  on  these 
issues.  But  before  I  begin,  I  want  to  commend  the  chairman  on 
holding  this  hearing  because  it  is  not  often  enough  that  we  step 
back  and  take  a  look  at  the  big  picture  to  see  what  really  works 
and  what  does  not. 

First,  let  me  describe  our  industry  in  general.  Intel  is  the  world's 
largest  semiconductor  manufacturer.  Our  products,  microproces- 
sors, are  really  the  brains  behind  today's  computers.  I  think  most 
people  are  aware  of  the  fast  pace  of  growth  and  change  in  our  in- 
dustry. 

Last  year  alone  Intel  hired  nearly  1,000  new  employees  every 
month,  and  we  had  revenues  of  $16  billion.  In  fact,  every  18 
months,  Intel  doubles  the  number  of  transistors  on  a  piece  of  sili- 
con. 

Our  newest  product,  the  Pentium  Pro  processor  that  you  may 
have  heard  about — it  came  out  last  year — has  5.5  million  transis- 
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tors  on  a  chip  the  size  of  your  thumbnail.  It  will  run  twice  as  fast 
as  the  Pentium  on  your  desk  today. 

Obviously,  this  rapid  pace  of  change  leads  us  to  make  a  lot  of 
changes  in  our  manufacturing  process. 

Senator  Bond.  I'm  well  aware  of  that,  having  a  15-year-old  son 
who  keeps  wanting  to  upgrade.  I  wish  you  would  not  make  im- 
provements so  rapidly.  You're  killing  us. 

Mr.  MOHIN.  Well,  you're  making  my  CEO  happy.  Just  keep  buy- 
ing new  ones.  [Laughter.] 

Obviously,  we  have  to  make  a  lot  of  changes,  just  to  keep  up.  As 
I  was  saying,  there  are  about  50  changes  on  average  per  Intel  facil- 
ity made  every  year.  The  problem  that  we  have  is  that,  although 
none  of  these  changes  causes  any  real  environmental  impact — some 
even  decrease  remissions — they  are  all  caught  up  in  a  lengthy  reg- 
ulatory review  process  under  the  current  approach. 

At  Intel,  the  threat  of  delay  is  probably  the  biggest  threat  we 
face — even  for  a  short  time.  We  have  a  saying  in  our  industry: 
we're  either  quick  or  we're  dead.  And  so,  we  have  to  be  fast. 

Usually,  new  emissions  standards  do  not  phase  us.  It  is  delay 
and  a  cumbersome  process  that  really  hang  us  up. 

So  the  bottom  line  is  that  we  feel  that  our  national  environ- 
mental system  needs  to  keep  pace  with  cutting  edge  industries  like 
Intel. 

So  my  second  major  point  is  how  Intel  is  going  about  fixing  these 
problems.  We  first  attacked  the  problem  at  our  Oregon  facility. 

We  were  faced  with  some  huge  delays  under  title  V  of  the  Clean 
Air  Act,  which  is  the  permitting  provision  you  may  have  heard 
about.  Every  time  we  make  a  minor  process  change,  it  would  re- 
quire a  permit  revision  that  could  take  weeks  or  months,  which,  in 
our  industry,  again,  just  does  not  work. 

So  what  we  did  was  we  reached  out  to  EPA  in  the  State  of  Or- 
egon in  a  public  interest  group  to  come  up  with  something  we 
called  the  P4  permit,  or  pollution,  prevention,  and  permitting  pilot. 
That  is  a  lot  of  P's. 

Nonetheless,  it  is  basically  a  tradeoff.  What  we  said  to  the  com- 
munity is  we  know  what  you  want,  you  want  results.  We'll  give  you 
a  solid  cap  on  emissions,  total  site  emissions;  we'll  give  you  an  en- 
forceable commitment  to  pollution  prevention,  so  you'll  see  emis- 
sions come  down  over  time;  but  what  we  got  in  return  was  the 
right  to  make  these  minor  process  changes  without  any  delay. 

The  approach  was  so  successful  that  EPA  has  now  adopted  it  in 
their  new  title  V  regulations.  Once  we  got  started  on  this  process, 
we  could  not  stop.  So  we  are  now  applying  these  lessons  we  learned 
in  Oregon  under  the  EPA'S  new  Project  XL,  which  you  have  al- 
ready heard  somewhat  about. 

I  think  the  President  stated  the  concept  behind  Project  XL  in  his 
State  of  the  Union  Address  just  a  few  weeks  ago,  when  he  said  to 
businesses  if  you  can  find  a  cheaper,  more  efficient  way  than  Gov- 
ernment regulations  to  meet  tough  pollution  standards,  then  do 
it — as  long  as  you  do  it  right. 

Well,  Intel  was  proud  to  be  one  of  the  first  six  companies  selected 
by  the  President  to  participate  in  this  project.  What  we  are  doing 
under  Project  XL  is  developing  an  integrated  permit  at  our  brand 
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new  facility  in  Chandler,  AZ.  This  is  a  $1.3  billion  facility  that, 
when  fully  functional,  will  employ  over  2,000  people. 

The  project  is  just  getting  underway,  but  already  we  can  see 
some  legal  barriers  on  the  horizon.  And  we  are  talking  about  doing 
some  fairly  common-sense  things.  For  example,  one  of  the  things 
we  are  talking  about  doing  is  consolidating  all  of  the  various  re- 
porting requirements  that  Intel  faces  right  now  and  putting  them 
out  on  the  Internet  so  that  everybody  can  see  them.  But  the  prob- 
lem is  that  the  regulations  require  that  these  reports  go  out  on  a 
certain  form,  to  a  certain  office,  at  different  times  of  year.  And  so, 
we  are  going  to  have  to  figure  out  a  way  to  consolidate  all  these 
reporting  requirements  into  one,  just  to  do  something  fairly  simple 
like  that. 

This  brings  me  to  my  final  point,  which  is  where  do  we  go  from 
here.  As  I  said  before,  I  think  our  national  system  needs  to  keep 
pace  with  our  cutting  edge  industries,  like  Intel.  It  is  interesting 
to  make  an  historical  note.  Twenty-five  years  ago,  when  President 
Nixon  signed  the  Executive  order  creating  EPA,  he  challenged  the 
new  agency  to  integrate  its  air,  water,  and  waste  programs.  But 
today,  EPA  has  yet  to  meet  that  challenge.  Of  course,  Intel  would 
have.  But  EPA  is  yet  to  meet  that  challenge. 

My  opinion  is  that  today  the  Agency  is  basically  under  siege.  It 
is  reacting  to  new  mandates  and  court  orders  and  it  is  constantly 
being  sued  by  all  sides.  I  worked  at  EPA  for  quite  some  time,  and 
each  new  administration  that  comes  in  has  tried  to  weave  together 
some  new  integrated  program.  But,  so  far,  they  have  failed. 

EPA  just  continues  to  be  driven  by  its  statutory  mandates.  So, 
as  a  general  matter,  Intel  agrees  with  the  NAPA  report  rec- 
ommendations that  Congress  really  holds  the  key  to  improving 
many  of  EPA's  problems. 

Specifically,  Intel  has  four  recommendations.  The  first  rec- 
ommendation, and  you  have  heard  this  from  several  other  panelists 
today,  is  that  Congress  act  swiftly  to  authorize  alternative  compli- 
ance approaches  similar  to  Project  XL.  We  fully  support  Project  XL, 
of  course,  and  we  are  part  of  that  project.  But  we  feel  that  author- 
ization will  enhance  the  approach  and  insure  its  viability  into  the 
future. 

Special  thanks  go  to  Chairman  Bond  for  promoting  this  approach 
in  last  year's  regulatory  reform  debate. 

Second,  Congress  should  develop  a  statutory  mission  statement 
for  EPA  focusing  the  Agency  on  setting  goals  and  priorities  and,  as 
others  have  said  in  the  previous  panel,  monitoring  the  state  of  the 
environment,  so  that  we  can  see  what  we  are  actually  achieving 
with  all  the  dollars  we  spend  on  the  environment. 

I  think  much  of  the  day-to-day  work  needs  to  be  devolved  to 
State  and  local  agencies. 

Third,  EPA  needs  to  continue  to  reorganize  itself  along  industrial 
sector  lines.  We  feel  that  this  will  create  a  customer-oriented  cul- 
ture at  EPA  and  break  down  some  of  the  internal  laws  within  the 
Agency. 

PREPARED  STATEMENT 

Fourth,  and  finally — and  many  other  panelists  have  said  this 
today — we  all  need  to  work  hard  to  build  trust.  I  think  there  are 
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few  other  areas  outside  the  Bosnian  peace  process  that  engender 
more  hostility  and  emotional  rhetoric  than  the  environment.  And 
so,  we  think  that  Project  XL  and  CSI  and  others,  although  the  re- 
sults may  be  at  issue,  are  starting  to  build  that  trust. 

I  want  to  thank  the  committee  for  allowing  me  to  testify  on  be- 
half of  Intel  today  at  this  very  important  hearing. 

[The  statement  follows:] 

Prepared  Statement  of  Timothy  J.  Mohin 

INTRODUCTION 

My  name  is  Timothy  Mohin.  I  am  the  Government  Affairs  Manager  for  Environ- 
mental, Health  and  Safety  for  Intel  Corporation.  I  appreciate  the  opportunity  to  tes- 
tify at  this  important  and  timely  hearing  on  efforts  to  reinvent  the  way  EPA  does 
business.  I  especially  would  like  to  thank  Senator  Bond  for  his  efforts  to  work  with 
all  parties  to  find  creative  new  ways  of  doing  business  that  are  better  for  the  envi- 
ronment and  more  efficient  for  the  regulated  community. 

Intel,  a  US  corporation  headquartered  in  Santa  Clara,  California,  is  the  world's 
largest  semiconductor  manufacturer.  With  over  $16  billion  in  revenues,  Intel  cur- 
rently employs  over  30,000  people  at  our  major  US  sites  in  Chandler,  Arizona; 
Santa  Clara  and  Folsom,  California;  Rio  Rancho,  New  Mexico;  and  Aloha  and  Hills- 
boro,  Oregon.  In  addition,  Intel  continues  to  expand  and  create  jobs  in  the  United 
States.  Between  May  of  1993  and  October  of  1994,  Intel  has  announced  expansions 
at  all  five  of  its  major  US  manufacturing  sites.  Last  year  alone,  Intel  hired  nearly 
1000  people  every  month!  In  1995  we  also  broke  ground  at  a  brand  new  facility  in 
DuPont,  Washington  that  is  planned  to  eventually  employ  7000. 

This  unprecedented  growth  is  sustained  by  rapid  and  constant  technological  ad- 
vances. Almost  every  American  is  aware  of  the  changes  that  have  taken  place  in 
computer  technology.  Today's  desktop  computers  are  more  powerful  than  the  main- 
frame computers  of  recent  memory  and  cost  just  a  fraction  of  the  price. 

To  stay  on  top  of  this  emerging  market,  our  industry  is  on  a  technology  tread- 
mill— doubling  the  number  of  transistors  on  a  silicon  chip  every  18  months.  Our 
newest  product,  the  Pentium*  Pro  has  5.5  million  transistors  on  a  chip  the  size  of 
a  thumbnail  and  runs  twice  as  fast  as  the  Pentium*  processor.  In  addition,  Intel 
recently  contracted  with  the  Department  of  Energy  to  build  the  world's  fastest 
supercomputer.  This  machine  will  have  more  computing  power  than  all  of  the 
world's  mainframe  computers,  combined! 

Rapid  growth  and  technological  progress  is  both  a  challenge  and  an  opportunity. 
While  we  are  constantly  challenged  with  designing  and  developing  new  products 
and  processes,  the  rapid  turnover  provides  opportunities  to  continually  improve  our 
environmental  performance  in  each  successive  generation  of  technology. 

We  have  been  very  successful  at  these  efforts.  However,  as  our  efforts  to  continu- 
ously improve  progress,  we  have  found  that  the  US  system  of  environmental  regula- 
tion has  not  kept  pace. 

CHANGE  IS  NEEDED  NOW 

Why  should  the  world's  biggest  computer  chip  maker  care  about  reinventing  envi- 
ronmental regulations?  The  simple  answer  is  time.  While  being  one  of  the  cleanest 
manufacturing  industries  in  the  US,  we  are  not  free  of  environmental  concerns. 
However,  these  concerns  have  more  to  do  with  speed  and  flexibility  than  with  actual 
levels  of  control.  In  our  industry,  the  difference  between  success  and  failure  can  be 
measured  in  weeks  or  even  days.  The  microprocessor  industry  probably  best  epito- 
mizes the  term  "quick-to-market." 

When  presented  with  an  environmental  challenge,  Intel  has  always  risen  to  the 
task.  Our  emissions  per  silicon  wafer  have  dropped  dramatically  over  the  last  10 
years  notwithstanding  the  massive  growth  in  our  production  levels.  We  completely 
phased  out  the  use  of  CFC's  in  manufacturing  in  early  1994  and  we  have  eliminated 
solvent  cleaning  in  over  90  percent  of  our  circuit  board  lines.  We  know  that  we  can 
adapt  to  reasonable  limits  on  emissions.  The  real  threat  to  our  industry  is  the  slow, 
cumbersome  and  out-of-date  system  that  we  use  to  manage  our  environment. 

In  the  early  years  of  environmental  regulation,  Congress  enacted  a  broad  range 
of  statutes  designed  to  address  clear  and  present  threats  to  our  environment.  By 
almost  every  measure,  these  authorities  have  been  very  successful.  Yet,  now  it  is 
becoming  increasingly  clear  that  they  are  ill  suited  to  today's  more  subtle  environ- 
mental threats  and  today's  fast  paced  economic  realities.  The  take-home  message  in 
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today's  testimony  is  that  times  have  changed  and  we  must  change  our  nation's  envi- 
ronmental management  system  to  keep  pace. 

Currently,  EPA  is  at  a  significant  disadvantage — trapped  into  simply  reacting  to 
the  plethora  of  mandates,  court  orders  and  legal  challenges  from  all  sides.  Each  new 
requirement  is  adding  to  the  growing  and  tangled  regulatory  briar  patch  that  con- 
fronts all  American  business.  Yet,  rarely  does  anyone  look  at  the  big  picture  to  set 
priorities  and  evaluate  how  these  regulations  work  with  one  another. 

It  is  as  if  the  world  were  made  of  only  air  or  only  water  or  only  earth,  instead 
of  a  carefully  balanced  mixture  of  each.  Priorities,  resources  and  regulations  are 
uniformly  based  on  narrowly  defined  environmental  concerns  almost  always  dealing 
with  a  single  environmental  media.  In  over  8  years  in  EPA's  air  office,  and  2  years 
as  staff  to  the  Senate  Environment  and  Public  Works  Committee,  I  have  gained  first 
hand  experience  with  this  one-issue-at-a-time  approach. 

Entering  the  private  sector  after  10  years  in  government,  one  of  the  most  eye- 
opening  experiences  was  to  learn  about  the  degree  of  time,  money,  effort  and  frus- 
tration that  is  involved  at  the  front-lines  of  our  environmental  system — at  the  facil- 
ity level.  Intel  typically  employs  over  30  environment,  health  and  safety  (EHS)  pro- 
fessionals at  each  of  our  major  manufacturing  facilities  and  an  additional  20  cor- 
porate EHS  staff  just  to  keep  up  with  the  staggering  array  of  environmental  re- 
quirements. Even  for  a  company  with  a  very  low  environmental  impact,  this  level 
of  commitment  is  needed. 

After  25  years  of  this  compartmentalized  system,  entire  constituencies  have  grown 
up  around  each  environmental  statute.  There  are  legions  of  attorneys  and  consult- 
ants and  other  professionals  that  make  their  living  by  their  in-depth  knowledge  of 
just  a  narrow  slice  of  our  environmental  system.  On  a  much  smaller  scale,  our  envi- 
ronmental system  has  become  similar  to  the  military-industrial  complex — with  sig- 
nificant factions  of  the  government  and  the  private  sector  having  a  large  stake  in 
the  status  quo. 

Over  the  last  decade,  each  successive  Administration  has  had  it's  own  plan  for 
how  to  re-design  this  system  so  that  it  will  be  less  of  a  drag  on  the  economy  and 
more  efficient  at  cleaning  our  environment.  These  plans  have  typically  involved  inte- 
gration of  the  various  "media"  programs  that  govern  EPA's  activities.  In  fact,  the 
executive  order  establishing  EPA — signed  by  Richard  Nixon  25  years  ago — refers  to 
the  need  to  integrate  our  efforts  to  clean  the  air,  water  and  earth  into  one  agency. 

Each  of  the  previous  efforts  has  failed  to  fully  integrate  EPA's  programs  because, 
in  the  final  analysis,  EPA,  like  any  organization,  is  primarily  driven  by  two  factors: 
resources  and  authority.  Both  come  from  the  legislation  enacted  by  Congress.  This 
system  will  never  be  completely  integrated  without  legislative  action  from  the  Con- 
gress. Later  in  this  testimony,  recommendations  for  specific  legislative  action  are  of- 
fered to  address  this  situation.  As  a  general  matter,  Intel  agrees  with  the  conclusion 
of  the  National  Academy  of  Public  Administration  Report  (NAPA) — A  New  Direction 
for  EPA — that,  "Congress  must  act  because  it  is  responsible  for  many  of  EPA's  prob- 
lems". 

CURRENT  REFORM  PROJECTS 

Intel  has  a  major  stake  in  the  reform  of  our  environmental  system.  We  are  com- 
mitted working  cooperatively  with  all  stakeholders  to  ensure  that  the  system  is  re- 
formed with  the  care  and  attention  to  the  goals  of  a  healthy  environment  and  a 
strong  national  economy.  Intel  is  extremely  active  in  most  of  the  current  efforts  to 
achieve  reform  in  our  environmental  system. 

1.  Project  XL. — Project  XL  is  unlike  any  of  the  previous  initiatives  undertaken  by 
EPA  to  streamline  environmental  regulations.  Rather  than  trying  to  dictate  a  new 
system  from  the  top  down,  the  idea  behind  Project  XL  is  to  use  the  vast  array  of 
existing  authorities  to  tailor  a  better  system  from  the  bottom  up. 

Project  XL  is  based  on  a  very  simple  idea  articulated  by  the  President  in  the  State 
of  the  Union  Address  just  a  few  weeks  ago — to  business:  "If  you  can  find  a  cheaper, 
more  efficient  way  than  government  regulations  require  to  meet  tough  pollution 
standards,  do  it — as  long  as  you  do  it  right."  The  unique  feature  of  this  program 
is  that  it  allows  regulated  entities  to  design  their  own  tailored  environmental  man- 
agement system  as  long  as  it  works  through  a  public  participation  process  and  re- 
sults in  an  overall  environmental  improvement.  Rather  than  blindly  complying  by 
rote  with  every  new  requirement  tossed  over  the  transom,  the  concept  behind 
Project  XL  is  to  unleash  the  creativity  of  the  people  who  actually  run  facilities.  In 
this  way,  we  hope  to  discover  new  and  innovative  ways  to  manage  the  environment 
that  will  have  broadly  applicable  benefits  for  the  economy  and  the  environment. 

Intel  was  one  of  the  first  companies  to  be  accepted  into  Project  XL.  Having  re- 
cently completed  a  project  working  with  the  EPA  and  the  State  of  Oregon  on  devel- 
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opment  of  a  new  and  innovative  method  of  air  permitting,  we  believed  that  we  were 
well  positioned  to  expand  on  this  approach  and  apply  it  more  broadly  under  Project 
XL. 

The  Oregon  success  story,  which  was  our  basis  for  joining  Project  XL,  is  as  fol- 
lows. Inters  innovative  air  permit — known  as  the  P4  project  (Pollution  Prevention 
in  Permitting  Pilot) — was  developed  for  the  site  which  includes  the  company's  oldest 
chip  manufacturing  plant  in  Aloha,  Oregon.  It  is  the  only  Intel  facility  currently 
designated  as  a  major  source  under  the  1990  Clean  Air  Act  (newer  Intel  facilities 
have  more  than  twice  the  production  capacity  but  emit  much  less  to  the  air — ad- 
vancements made  mostly  through  pollution  prevention). 

The  designation  of  this  facility  as  a  major  source  is  very  threatening  to  Intel  be- 
cause it  means  that  it  falls  under  the  authority  of  the  new  operating  permit  pro- 
gram under  Title  V  of  the  Clean  Air  Act.  The  Title  V  requirements  are  incompatible 
with  our  rapid  rate  of  technological  change.  To  remain  competitive,  Intel  must  make 
over  50  process  changes  per  facility  per  year.  Although  none  of  these  changes  in- 
volve significant  emissions  increases — and  some  actually  decrease  emissions — they 
would  all  be  subject  to  lengthily  review  and  processing  under  Title  V  before  the 
change  could  be  made. 

To  address  this  problem,  Intel  reached  out  to  EPA,  the  State  of  Oregon  and  a  local 
public  interest  group  to  develop  the  P4  permit.  This  effort,  initiated  with  EPA  head- 
quarters in  1992,  was  a  very  time  consuming  and  intensive  long-term  project.  The 
resulting  permit  is,  in  essence,  a  quid  pro  quo,  in  that  it  allows  minor  process 
changes  within  the  facility  to  proceed  without  delay  in  exchange  for  a  site-wide  cap 
on  air  emissions  and  a  commitment  for  a  pollution  prevention  program.  This  ap- 
proach has  subsequently  been  adopted  as  a  national  model  under  EPA's  Title  V  pro- 
posed regulations. 

Intel's  XL  proposal  is  designed  to  expand  the  P4  experience  to  encompass  an  en- 
tire facility  and  include  all  environmental  media.  Our  newly  opened  $1.3  billion  fab- 
rication facility  in  Chandler,  Arizona  has  been  selected  as  the  test  facility.  Although 
early  in  the  process,  Intel  the  local  community  stakeholders  and  the  regulatory 
agencies  have  held  a  series  of  meetings  and  made  good  progress  on  a  blueprint  for 
an  "integrated  permit."  In  addition  to  replicating  our  P4  permit,  we  hope  to  be  able 
to  identify  many  areas  where  savings  and  streamlining  can  be  achieved  while  im- 
proving our  overall  environmental  performance. 

Our  XL  project  is  just  getting  started  but  we  have  high  hopes  that  it,  like  our 
P4  permit,  will  become  a  national  model  for  regulatory  flexibility.  Even  at  this  early 
stage,  it  is  becoming  apparent  that  there  are  significant  legal  barriers  to  developing 
a  truly  flexible  system.  We  are  working  closely  with  EPA  to  find  the  flexibility  need- 
ed to  implement  all  of  our  plans,  vet  it  is  very  likely  that  we  will  discover  legal  bar- 
riers that  cannot  be  overcome  without  Congressional  authorization. 

2.  The  common  sense  initiative. — Intel  is  also  heavily  involved  in  EPA's  Common 
Sense  Initiative  (CSI).  CSI  takes  a  very  different  approach  to  regulatory  reinven- 
tion. Early  in  the  process,  EPA  decided  to  organize  the  effort  by  industrial  sector 
(in  comparison  to  Project  XL's  facility-specific  approach).  The  concept  is  that  each 
sector  has  unique  issues  and  culture  that  would  guide  the  course  of  the  discussions. 
The  goal  is  to  identify  and  implement  "cleaner,  cheaper  and  smarter"  approaches 
to  environmental  regulation  that  are  tailored  to  each  industrial  sector. 

Because  this  project  is  ongoing,  it's  too  early  to  report  on  its  results.  One  of  the 
early  successes  of  CSI,  however,  is  that  it  has  the  potential  to  open  a  meaningful 
national  dialogue  between  regulators,  industry,  environmental  groups  and  environ- 
mental justice  activists.  Intel  believes  that  this  dialogue  is  helpful  in  building  the 
trust  needed  to  achieve  progress  in  improving  our  environmental  system. 

3.  The  Aspen  Institute  series  on  the  environment. — For  over  3  years  and  more  than 
a  dozen  meetings,  the  Aspen  Institute  has  brought  together  some  of  the  nation's 
foremost  environmental  professionals  and  stakeholders  from  all  sectors  and  all  parts 
of  the  ideological  spectrum.  Intel  has  supported  this  process  and  is  a  core  partici- 
pant in  the  discussions. 

Under  the  Aspen  ground-rules,  which  encourage  open  and  free  discourse,  partici- 
pants have  developed  a  series  of  principles  for  development  of  an  "alternative  path" 
for  our  environmental  management  system. 

The  alternative  path  is  simply  the  "bottom  up"  approach  to  environmental  man- 
agement. It  is  predicated  on  the  notion  that  "place-based"  environmental  manage- 
ment can  achieve  better  overall  results  at  less  cost  than  can  top  down  command- 
and-control  approaches.  The  basics  are  that  any  entity  should  be  able  to  design  and 
operate  their  own  custom  tailored  environmental  management  program  as  long  as 
it  is  demonstrably  better  for  the  environment,  it  results  in  no  significant  risk  in- 
creases or  shifting  of  risks,  it  works  through  a  participatory  process  and  it  is  as  ac- 
countable as  otherwise  applicable  requirements. 
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The  Aspen  Institute  Series  was  one  of  the  first  initiatives  in  the  country  to  start 
a  serious  dialogue  on  an  alternative  path  for  environmental  protection.  Although 
there  is  no  direct  involvement  of  the  Aspen  Institute  in  regulatory  or  legislative 
matters,  the  ideas  generated  in  the  Series  have  spurred  initiatives  such  as  Project 
XL  and  led  to  proposals  for  development  of  legislation  authorizing  an  alternative 
path  approach.  The  Series,  now  in  its  final  stages,  will  result  in  a  definitive  "white 
paper"  outlining  the  steps  in  the  alternative  path  approach  and  guidance  for  how 
to  employ  the  approach  in  practice. 

4.  Enterprise  for  the  environment. — Building  on  the  ideas  generated  in  the  Aspen 
Institute  Series  and  the  NAPA  report,  the  Center  for  Strategic  and  International 
Studies  (CSIS)  has  initiated  a  new  initiative  called  the  Enterprise  for  the  Environ- 
ment (E4E).  Intel  has  supported  this  effort  and  will  participate  in  its  development. 

NAPA,  the  Keystone  Center  and  CSIS  are  collaborating  on  the  E4E  effort  which 
seeks  to  build  a  broad,  durable,  bipartisan  consensus  for  systemic  reform.  This 
emerging  initiative  will  involve  the  active  participation  of  leaders  from  Congress, 
the  Administration,  industry,  environmental  groups  and  other  stakeholder  groups. 
The  focus  is  on  development  of  a  specific  "blueprint"  for  how  to  reform  our  environ- 
mental management  system.  The  goal  of  E4E  is  to  have  this  blueprint  adopted  and 
implemented  by  Congress  and  the  Administration  in  1997. 

The  E4E  project  will  likely  incorporate  the  "alternative  path"  principles  developed 
by  the  Aspen  Institute,  but  will  also  go  further.  It  will  also  focus  on  the  critical  is- 
sues that  must  be  addressed  for  development  of  a  new  environmental  paradigm.  For 
example,  the  project  will  delve  into  how  goals,  priorities  and  funding  allocations  are 
established  at  EPA;  the  role  of  risk  and  costA>enefit  analyses;  issues  of  environ- 
mental equity;  and  coping  with  small  dispersed  sources  of  pollution. 

WHERE  DO  WE  GO  FROM  HERE? 

The  following  are  some  of  Intel's  thoughts  and  recommendations  for  how  our  na- 
tion might  best  proceed  to  reform  our  environmental  management  system. 

1.  New  authorizing  legislation. — (A)  Authorize  the  Alternative  Path:  The  NAPA 
report  recommended  that  Congress  immediately  authorize  a  more  flexible  applica- 
tion of  our  current  regulations.  We  concur.  The  basic  concept  envisioned  by  NAPA, 
The  Aspen  Principles,  Project  XL  and  the  President's  Council  on  Sustainable  Devel- 
opment, is  that  if  companies  can  achieve  better  environmental  results  and  work  co- 
operatively with  their  communities,  they  should  be  allowed  to  tailor  the  various  reg- 
ulations and  requirements  to  their  own  needs. 

Over  the  last  two  or  three  years,  a  cadre  of  professionals  from  industry,  Congress 
environmental  groups  and  the  Administration  have  been  working  to  outline  the  pro- 
visions of  this  authorization.  While  this  work  is  not  finished,  the  core  of  a  broad 
agreement  is  beginning  to  emerge.  Chairman  Bond  has  been  a  leader  in  developing 
and  promoting  this  legislation. 

Consistent  with  our  commitment  to  Project  XL,  the  Aspen  Series  and  the  E4E 
project,  Intel  is  a  strong  advocate  of  the  alternative  compliance  approach.  We 
strongly  recommend  that  Congress  enact  legislation  authorizing  this  approach.  We 
feel  that  authorizing  legislation  will  enhance  the  potential  of  the  alternative  compli- 
ance approach  and  ensure  its  viability  into  the  future. 

With  the  lessons  learned  from  early  successes  and  failures  in  the  alternative  com- 
pliance arena,  EPA  should  identify,  and  Congress  should  authorize  needed  changes 
to  the  existing  body  of  statutory  authorities.  Through  this  studied  approach,  we  can 
be  confident  that  we  are  surgically  attacking  the  barriers  to  a  more  efficient  system 
without  losing  any  of  the  safeguards  needed  for  a  healthy  environment. 

Intel's  strong  recommendation  is  to  avoid  trying  to  develop  a  single,  unified  envi- 
ronmental statute — at  least  in  the  short-term.  Although  this  approach  is  initially  at- 
tractive as  means  of  creating  a  more  holistic  and  coordinated  system,  it  is  rife  with 
difficulties.  Our  fear  is  that  because  this  is  another  "top-down"  approach,  it  would 
result  in  trading  of  one  bureaucracy  for  another  with  a  great  deal  of  confusion  and 
chaos  in  the  interim.  We  believe  that  a  faster,  more  productive  approach  is  to  build 
a  more  efficient  system  by  authorizing  the  alternative  compliance  approach  and 
then  selectively  pruning  and  weaving  together  the  wide  array  of  authorities  that  are 
already  available. 

(B)  A  statutory  mission  for  EPA:  We  concur  with  the  NAPA  report  recommenda- 
tion for  the  development  of  a  mission  statement  for  EPA  and  the  codification  of  this 
mission  statement  into  statute  by  Congress.  Other  departments  of  government  with 
far  less  regulatory  burden  than  EPA  have  "organic  statutes"  that  provide  them  with 
the  scope  and  boundaries  of  their  mission.  This  kind  of  legislation  would  be  helpful 
for  EPA  to  define  its  roles,  responsibilities  and  appropriate  operating  philosophy. 
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In  developing  EPA's  mission,  Congress  should  focus  on  EPA's  role  as  a  goal  set- 
ting organization.  EPA  should  fundamentally  re-orient  itself  to  the  role  of  more 
steering  and  less  rowing.  By  providing  a  clear  sense  of  direction,  authority  and  re- 
sources to  State  and  local  organizations,  EPA  can  be  a  far  more  effective  agency. 

Although  far  from  perfect,  a  good  example  of  this  approach  is  the  current  system 
for  reducing  "criteria"  air  pollutants  (e.g.,  urban  smog,  particulate  matter,  etc.). 
Under  this  system,  EPA  establishes  the  national  ambient  air  quality  standards 
based  on  scientifically  sound  health  effects  analyses.  EPA  then  provides  regulatory 
guidance  and  delegated  authority  and  allows  the  State  and  local  authorities  to  de- 
velop their  own  appropriate  control  measures.1 

Lastly  EPA  should  look  ahead.  Currently,  EPA  must  reflexively  react  to  the  lat- 
est mandates.  These  forced  actions  consume  much  of  EPA's  time  and  resources  and 
are  often  more  closely  associated  with  political  forces  than  real  risks  to  human 
health  or  the  environment. 

Intel  strongly  recommends  that  EPA's  mission  incorporate  the  duty  to  annually 
evaluate  and  report  on  the  state  of  the  environment.  By  identifying  and  tracking 
the  long-term  environmental  trends,  the  Agency  will  be  able  to  do  a  better  job  in 
allocating  its  resources  to  areas  of  greatest  need  while  looking  for  ways  to  reduce 
burden  in  areas  of  less  concern. 

The  NAPA  report  estimates  the  cost  of  environmental  protection  between  ifclUU  to 
$150  billion  annually.  It  is  almost  inconceivable  that  we  can  expend  this  amount 
of  money  without  having  accurate  indicators  to  gauge  the  effectiveness  of  our  ac- 
tions. Congress  and  EPA  must  have  this  information  to  make  accurate  policy  deci- 
sions regarding  the  environment.2 

Intel  does  not  support  the  NAPA  recommendation  to  develop  an  entire  new  bu- 
reaucracy to  develop  environmental  indicators  and  statistics.  Having  this  function 
within  the  Agency  rather  than  as  an  independent  entity  has  advantages  and  dis- 
advantages. On  balance,  Intel  believes  that  the  synergy  of  being  under  the  same  au- 
thority with  the  regulatory  arm  of  EPA  and  the  costs  avoided  by  not  authorizing 
a  new  independent  agency,  outweigh  the  benefits  of  autonomy. 

In  addition,  Intel  believes  that  EPA  should  not  attempt  to  become  a  research 
agency.  Other  parts  of  the  government  are  better  suited  to  a  research  role.  Instead, 
EPA  should  direct  environmental  research  and  interpret  its  results. 

2.  Toward  a  new  organization— Much  has  been  written  about  re-organizing  EPA 
consistent  with  industrial  sectors  rather  than  by  environmental  media.  Intel  be- 
lieves that  this  kind  of  reorganization  is  warranted  and  welcome.  We  believe  re- 
structuring along  industrial  sector  lines  will  break  down  some  of  the  internal  ^bar- 
riers within  EPA  and  re-focus  the  Agency's  attention  and  priorities  toward  its  "cus- 
tomers" (the  regulated  community,  the  public  and  the  environment). 

It  should  be  noted  that  EPA  has  already  undertaken  a  number  of  re-organiza- 
tional  efforts.  The  re-structuring  of  the  Office  of  Enforcement  and  Compliance  As- 
surance into  industrial  sector  groupings  as  well  as  the  Agency-wide  drive  to  reduce 
layers  of  management  are  welcome  changes.  Intel  believes  that  EPA  should  con- 
tinue these  efforts  with  Congressional  oversight. 

Lastly,  we  agree  with  the  NAPA  recommendation  that  EPA  and  Congress  should 
continue'  to  look  for  ways  to  delegate  authority  to  the  lowest  appropriate  level.  This 
will  free  up  EPA  resources  and  result  in  more  flexible  and  innovative  implementa- 
tion. ...  „ 

3.  Restructuring  the  de&ate.— Through  our  participation  in  recent  efforts  to  re- 
structure our  environmental  management  system,  we  have  learned  that  there  is  one 
thing  all  sides  of  the  environmental  debate  agree  on— they  do  not  trust  each  other. 
To  progress  in  defining  and  implementing  a  new  system,  we  must  find  ways  to  re- 
duce the  volume  of  rhetoric  and  hyperbole  from  all  sectors  and  increase  our  levels 

of  trust. 

In  1996,  as  a  general  rule,  industry  is  not  out  to  ruin  the  environment  and  envi- 
ronmental groups  are  not  out  to  ruin  the  economy.  Neither  Republicans  or  Demo- 
crats "own"  the  issue  of  the  environment.  At  its  very  core,  the  environment  is  every- 
one's issue  and  we  must  find  appropriate  ways  to  be  its  good  stewards. 


!Due  to  the  seemingly  intractable  nature  of  the  urban  smog  problem,  the  Clean  Air  Act  of 
1990  and  EPA's  interpretation  of  this  statute  have  resorted  to  increasingly  more  prescriptive 
measures  and  stiff  mandatory  penalties  for  noncompliance.  For  the  other  "criteria"  air  pollut- 
ants however,  this  system  has  proven  to  be  cost  effective,  flexible  and  based  on  real  environ- 
mental results.  .     , 

2  Again,  a  good  example  comes  from  the  air  program  which  has  the  duty  to  track  the  nation  s 
ambient  air  quality  and  report  on  trends  annually. 


72 

The  ongoing  work  of  the  Aspen  Institute  and  the  Enterprise  for  the  Environment 
are  the  beginnings  of  a  new  wave  of  dialogue  that  we  hope  will  result  in  a  height- 
ened level  of  trust  and  consensus  in  this  very  contentious  and  emotional  arena. 

Project  XL  and  the  Common  Sense  Initiative  represent  the  real  world  application 
of  this  trend  toward  multi-stakeholder  dialogue  and  consensus.  While  we  have  a 
long  way  to  go  in  some  of  these  discussions,  we  believe  that  this  is  a  positive  trend 
that  ought  to  be  encouraged  and  supported. 

CONCLUSION 

I  want  to  thank  the  Committee  again  for  this  opportunity  to  testify.  This  is  a 
timely  hearing  on  a  topic  of  great  importance  not  only  for  our  environment,  but  for 
our  competitive  health  as  a  nation.  We  urge  the  Congress  to  continue  to  work  on 
ways  of  improving  our  environmental  management  system.  As  an  important  first 
step,  we  urge  Congress  to  enact  legislation  authorizing  alternative  compliance  ap- 
proaches as  recommended  by  the  NAPA  report. 

Intel  represents  the  cutting  edge  of  technology  in  a  fast  growing  American  com- 
pany. We  have  been  successful  by  tackling  new  challenges  and  always  looking  to 
the  future.  Today  we  find  our  country's  system  of  managing  our  precious  environ- 
ment is  in  need  of  repair.  Intel  has  been  very  active  in  a  number  of  initiatives  to 
address  the  major  problems  in  this  system — flexibility  and  timeliness.  We  strongly 
believe  that  we  can  build  a  new  system  that  unleashes  the  creative  energy  in  Amer- 
ican business  to  prevent  pollution  while  creating  jobs  and  maintaining  a  healthy 
bottom  line.  We  are  ready,  willing,  and  able  to  step  up  to  the  plate  to  help  build 
the  new  system. 

Thank  you. 

STATEMENT  OF  RANDY  FARMER 

Senator  Bond.  Thank  you  very  much,  Mr.  Mohin. 

Mr.  Farmer. 

Mr.  Farmer.  Good  morning.  I  am  Randy  Farmer,  manager  of  en- 
vironment, health,  and  safety  for  the  Amoco  Corp.  Amoco  is  a 
worldwide  integrated  petroleum  and  chemical  company. 

Amoco  supports  the  efforts  of  the  subcommittee  to  encourage  new 
and  more  effective  approaches  to  environmental  management.  To 
further  this  aim,  we  believe  the  time  is  now  to  legislate  simple  pro- 
visions that  would  establish  a  mechanism  for  the  regulated  commu- 
nity to  pursue  alternative  compliance  strategies. 

Amoco  is  privileged  to  provide  input  into  NAPA's  report  on  set- 
ting new  directions  for  the  USEPA. 

The  NAPA  report  makes  clear  the  public  is  not  always  getting 
its  money's  worth  when  it  comes  to  environmental  regulations.  It 
calls  for  regulations  that  are  performance  based,  aimed  at  real 
risks,  and  it  provides  for  flexibility. 

Indeed,  these  findings  are  consistent  with  the  findings  from  the 
Amoco — EPA  joint  study  at  the  Yorktown,  VA,  refinery.  In  1992, 
Amoco  completed  a  joint  study  with  the  EPA  to  examine  if  opportu- 
nities exist  for  improved  environmental  protection  by  taking  an  in- 
tegrated approach  using  an  actual  manufacturing  plant — in  this 
case,  the  Yorktown  refinery. 

One  of  the  key  findings  was  that  significant  cost  savings  could 
be  achieved  by  setting  performance  targets  and  providing  flexibility 
in  how  to  achieve  these  targets.  It  was  shown  that  the  reductions 
currently  required  by  regulations  to  control  benzene  emissions 
could  have  been  achieved  for  about  25  percent  of  the  costs  that 
Amoco  was  incurring. 

EPA  wanted  to  reduce  benzene  emissions  into  the  air,  but  their 
regulations  were  written  in  terms  of  placing  controls  on  sewers. 
Even  though  alternative  projects  were  identified  in  the  study  to 
lower  benzene  emissions  in  a  much  more  effective  manner,  regu- 


73 

latory  and  legal  hurdles  stifled  the  use  of  these  alternatives  as  a 
replacement  to  the  sewer  controls. 

What  lessons  came  out  of  the  Yorktown  study?  One,  we  can  bet- 
ter manage  the  environment  by  prioritizing  our  compliance  efforts 
through  a  more  integrated  plantwide  approach.  And,  second,  Gov- 
ernment and  industry  can  work  cooperatively  in  determining  the 
best  approaches  from  both  an  environmental  and  a  cost  perspec- 
tive. 

The  Yorktown  study  was  a  success  in  terms  of  highlighting  the 
effectiveness  of  new  environmental  management  approaches.  Un- 
fortunately, the  study  was  only  a  study.  As  a  followup  to  the  York- 
town  project,  Amoco  commissioned  a  legal  analysis  of  the  opportu- 
nities for  flexibility  and  innovation  under  existing  Federal  environ- 
mental laws.  We  wanted  to  examine  how  much  room  there  is  for 
EPA  to  pursue  novel  approaches  that  will  still  meet  the  mandates 
of  the  law. 

We  found  there  are  some  opportunities  available,  but  each  of 
these  is  limited  in  scope.  For  example,  the  Clean  Air  Act,  the  Clean 
Water  Act,  and  RCRA  all  have  provisions  related  to  regulatory 
flexibility  for  using  innovative  technologies.  But  these  provisions 
are  so  limited  they  are  rarely  used. 

Furthermore,  a  facility  cannot  effectively  pursue  an  integrated 
multimedia  approach  to  reducing  releases  because  of  the  single  me- 
dium nature  of  our  existing  environmental  laws. 

The  Yorktown  project  showed  the  value  and  challenge  of  Govern- 
ment and  industry  partnerships.  Through  the  use  of  these  partner- 
ships, perhaps  we  can  learn  to  better  prioritize  and  manage  the  en- 
vironment. EPA  should  be  commended  for  its  recent  efforts  to  part- 
ner with  industry  through  Project  XL  and  the  common  sense  initia- 
tive. 

Indeed,  we  would  like  to  see  further  partnerships  between  EPA, 
Congress,  industry,  and  the  environmental  community  in  support- 
ing legislation  that  would  allow  for  alternative  compliance  strate- 
gies. Amoco  supported  the  bipartisan  effort  led  by  the  chairman 
last  summer  with  Senator  Robb  on  an  alternative  compliance 
amendment  as  part  of  the  overall  regulatory  reform  deliberations. 

Amoco  believes  the  time  is  now  to  institutionalize  incentives  that 
would  stimulate  innovative  approaches  to  environmental  protection 
backed  by  law.  As  President  Clinton  stated  in  his  State  of  the 
Union  Address:  If  you  can  find  a  cheaper,  more  efficient  way  than 
government  regulations  require  to  meet  tough  pollution  standards, 
do  it,  as  long  as  you  do  it  right. 

We  agree.  Opportunities  should  be  made  available  for  alternative 
compliance  approaches  regardless  if  you  are  a  partner  in  Project 
XL,  CSI,  or  just  trying  to  comply  with  the  law  with  no  special  stat- 
ure as  part  of  a  special  initiative. 

The  lessons  Amoco  learned  from  Yorktown  and  the  refinery  CSI 
lead  us  to  a  key,  yet  critical,  point:  Keep  the  provisions  for  alter- 
native compliance  approaches  simple  and  without  unnecessary  con- 
straints, and  it  will  be  used.  Otherwise,  it  will  end  up  as  another 
footnote  in  the  environmental  policy  history  books — sounded  good, 
but  didn't  deliver. 

One  last  thing,  there  are  numerous  other  opportunities  to  en- 
courage innovation  through  restructured  permitting,  monitoring, 
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and  other  credit  schemes.  Also,  given  the  single  issue  regulatory 
scheme  that  now  dominates  our  regulatory  programs,  it  would  be 
useful  to  have  a  regulatory  resolution  ombudsman  within  EPA.  The 
ombudsman  would  be  relied  upon  in  those  cases  where  a  regulated 
entity  needs  better  clarification  and  coordination  between  two  or 
more  regulations  that  require  more  narrow  solutions  and  where  the 
more  elaborate  outreach  schemes  now  envisioned  by  Project  XL  and 
CSI  are  not  practical. 

PREPARED  STATEMENT 

Thank  you  for  the  opportunity  to  testify,  Mr.  Chairman.  We 
would  like  to  submit  for  the  record  an  additional  list  of  questions 
and  answers  that  would  highlight  the  lessons  Amoco  has  learned 
in  much  more  detail  than  we  could  address  in  our  oral  statement 
and  include  the  Yorktown  project  summary  report  and  the  Amoco 
legal  analysis  of  environmental  innovative  opportunities. 

Thank  you. 

[The  statement  follows:] 

Prepared  Statement  of  Randy  Farmer 

Good  morning.  I  am  Randy  Farmer,  Manager  of  Environment,  Health  &  Safety 
for  Amoco  Corporation.  Amoco  is  a  worldwide  integrated  petroleum  and  chemical 
company.  We  are  the  Number  one  marketer  of  gasoline  in  St.  Louis  and  the  Number 
two  marketer  in  Missouri. 

Amoco  supports  the  efforts  of  the  Subcommittee  to  encourage  new  and  more  effec- 
tive approaches  to  environmental  management.  To  further  this  aim,  we  believe  the 
time  is  now  to  legislate  a  simple  provision  that  would  establish  a  mechanism  for 
the  regulated  community  to  pursue  alternative  compliance  strategies. 

Amoco  was  privileged  to  provide  input  to  the  National  Association  of  Public  Ad- 
ministrator's (NAPA)  1995  report  on  setting  new  directions  for  the  U.S.  Environ- 
mental Protection  Agency  (EPA).  The  NAPA  report  makes  clear  that  the  public  is 
not  always  getting  its  money's  worth  when  it  comes  to  environmental  regulations. 
It  calls  for  regulations  that  are  performance-based  aimed  at  real  risks  and  that  pro- 
vides for  flexibility.  Indeed,  these  findings  are  consistent  with  the  findings  from  the 
Amoco/EPA  study  at  the  Yorktown,  Virginia  refinery. 

In  1992,  Amoco  completed  a  joint  study  with  the  EPA  to  examine  if  opportunities 
exist  for  improved  environmental  protection  by  taking  an  integrated  approach  using 
an  actual  manufacturing  plant — in  this  case,  the  Yorktown  refinery.  One  of  the  key 
findings  was  that  significant  cost  savings  can  be  achieved  by  setting  performance 
targets  and  providing  flexibility  in  achieving  those  targets.  It  was  shown  that  the 
reductions  currently  required  by  regulations  to  control  benzene  emissions  could  have 
been  achieved  for  about  25  percent  of  the  cost  that  Amoco  was  incurring.  EPA  want- 
ed to  reduce  benzene  emissions  into  the  air  but  their  regulations  were  written  in 
terms  of  placing  controls  on  sewers.  Even  though  alternative  projects  were  identified 
in  the  study  to  lower  benzene  emissions  in  a  much  more  effective  manner,  regu- 
latory and  legal  hurdles  stifled  the  use  of  these  alternatives  as  a  replacement  to  the 
sewer  controls. 

What  lessons  came  out  of  the  Yorktown  study?  One,  we  can  better  manage  the 
environment  by  prioritizing  our  compliance  efforts  through  a  more  integrated  plant- 
wide  approach.  And  two,  government  and  industry  can  work  cooperatively  in  deter- 
mining the  best  approaches  from  both  an  environmental  and  cost  perspective.  The 
Yorktown  study  was  a  success  in  terms  of  highlighting  the  effectiveness  of  new  envi- 
ronmental management  approaches.  Unfortunately,  the  study  was  only  a  study. 

As  a  followup  to  the  Yorktown  Project,  Amoco  commissioned  a  legal  analysis  of 
the  opportunities  for  flexibility  and  innovation  under  existing  federal  environmental 
laws.  We  wanted  to  examine  how  much  room  there  is  for  EPA  to  pursue  novel  ap- 
proaches that  still  meet  the  mandates  of  law.  We  found  that  there  are  some  oppor- 
tunities available  but  each  of  these  are  fairly  limited  in  scope.  For  example,  the 
Clean  Air  Act,  Clean  Water  Act,  and  RCRA  all  have  provisions  related  to  regulatory 
flexibility  for  using  innovative  technologies.  But,  these  provisions  are  so  limited  that 
they  are  rarely  used.  Furthermore,  a  facility  cannot  effectively  pursue  an  integrated, 
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multimedia  approach  to  reducing  releases  because  of  the  single  media  nature  of  our 
existing  environmental  laws. 

The  Yorktown  project  showed  the  value  and  challenge  of  government  and  industry 
partnerships.  Through  the  use  of  these  partnerships,  perhaps  we  can  learn  to  better 
prioritize  and  manage  the  environment.  EPA  should  be  commended  for  its  recent 
efforts  to  partner  with  industry  through  Project  XL  and  the  Common  Sense  Initia- 
tive. Indeed,  we  would  like  to  see  a  further  partnership  between  EPA,  Congress,  in- 
dustry and  the  environmental  community  in  supporting  legislation  that  would  allow 
for  alternative  compliance  strategies.  Amoco  supported  the  bi-partisan  effort  led  by 
the  Chairman  last  summer  with  Senator  Robb  on  an  alternative  compliance  amend- 
ment as  part  of  overall  regulatory  reform  deliberations. 

Amoco  believes  the  time  is  now  to  institutionalize  incentives  that  would  stimulate 
innovative  approaches  to  environmental  protection,  backed  by  law.  As  President 
Clinton  stated  in  the  State  of  the  Union  address:  "If  you  can  find  a  cheaper,  more 
efficient  way  than  government  regulations  require  to  meet  tough  pollution  stand- 
ards, do  it — as  long  as  you  do  it  right."  We  agree.  Opportunities  should  be  made 
available  for  alternative  compliance  approaches  regardless  if  you  are  a  partner  in 
Project  XL,  the  Common  Sense  Initiative  (CSI),  or  just  trying  to  comply  with  the 
law  with  no  special  stature  as  part  of  a  special  initiative.  The  lessons  Amoco  learned 
from  Yorktown  and  the  refinery  CSI  lead  us  to  a  key  yet  critical  point:  Keep  the 
provision  for  alternative  compliance  approaches  simple  and  without  unnecessary 
constraints,  and  it  will  be  used.  Otherwise,  it  will  end  up  as  another  footnote  in  the 
environmental  policy  history  books — "sounded  good  but  didn't  deliver". 

One  last  thing.  There  are  numerous  other  opportunities  to  encourage  innovation 
through  restructured  permitting  and  monitoring/reporting  and  other  credit  schemes. 
Also,  given  the  single-issue  regulatory  scheme  that  now  dominates  our  regulatory 
programs,  it  would  be  useful  to  have  a  regulatory  resolution  ombudsman  within 
EPA.  The  ombudsman  would  be  relied  upon  in  those  cases  where  a  regulated  entity 
needs  better  clarification  and  coordination  between  two  or  more  regulations  that  re- 
quire more  narrow  solutions,  and  where  the  more  elaborate  outreach  schemes  now 
envisioned  by  Project  XL  and  CSI  are  not  practical. 

Thank  you  for  the  opportunity  to  testify.  Mr.  Chairman,  we  would  like  to  submit 
for  the  record  an  additional  list  of  questions  and  answers  that  highlight  the  valuable 
lessons  Amoco  has  learned  in  much  more  detail  than  what  we  could  address  in  our 
oral  statement,  and  include  the  Yorktown  Project  Summary  Report  and  the  Amoco 
legal  analysis  of  environmental  innovation  opportunities. 


Questions  Submitted  By  Senator  Bond 

Question.  What  was  the  purpose  of  the  Yorktown  study? 

Answer.  The  ultimate  goal  was  to  develop  an  actual  case  study  of  emissions  mon- 
itoring and  pollution  reduction  efforts.  The  specific  goals  of  the  program  included: 
(1)  inventory  all  releases  from  the  refinery;  (2)  identify  sources  and  alternatives  to 
reduce  emissions;  (3)  rank/prioritize  alternatives  using  various  criteria  and  identify 
the  most  preferred;  and  (4)  identify  barriers  to  and  incentives  for  implementation. 

Question.  Why  did  Amoco  choose  to  participate  in  the  Yorktown  study? 

Answer.  As  a  company,  we  were  getting  frustrated  with  the  level  of  resources  we 
were  dedicating  to  environmental  activities  and  not  seeing  what  we  felt  was  an  ade- 
quate return  for  the  environment  or  for  our  shareholders.  And  we  thought  it  was 
worth  some  research  to  see  if  there  wasn't  a  better  way  to  address  environmental 
issues. 

Amoco  believes  that  regulatory  agencies  and  business  need  to  work  together  to 
develop  cost-effective  programs  and  strategies  for  reducing  emissions  to  the  environ- 
ment. This  project  was  a  joint  effort  that  showed  that  industry  and  government  can 
work  together  to  develop  these  alternatives. 

Question.  Can  you  elaborate  on  the  cost  savings  found  at  Yorktown? 

Answer.  As  an  example  highlighted  by  the  study,  controls  on  sewers  required  by 
the  Clean  Air  Act  regulations  cost  the  Yorktown  refinery  $31  million  and  captured 
less  than  10  percent  of  the  benzene  emitted  into  the  air.  However,  an  alternative 
was  identified  that  would  entail  controls  on  a  different  source — barge  loading  oper- 
ations, that  could  have  resulted  in  capturing  65  percent  of  the  plant's  benzene  emis- 
sions, but  only  cost  $6  million.  EPA's  regulations  required  controls  on  sewers,  rather 
than  focusing  on  environmental  performance. 

Question.  What  regulatory  barriers  and  incentives  were  uncovered  in  the  York- 
town  study? 

Answer.  Several  important  barriers  to  effective  environmental  management  were 
noted,  including: 
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(1)  Legislative  and  regulatory  programs  do  not  provide  implementation  schedules 
compatible  with  design,  engineering,  and  construction  time  frames.  Consequently, 
short-term  "fixes"  are  used  at  the  expense  of  more  effective  solutions.  For  example, 
a  typical  refinery  project  using  established  technology  and  design  procedures  nor- 
mally takes  3-5  years  from  initial  design  to  startup,  assuming  no  unusual  problems. 

(2)  Current  regulatory  practices  discourage  innovative  solutions  to  complex  envi- 
ronmental problems.  For  example,  current  framework  and  procedures  do  not  include 
multi-media  assessments  and  analysis,  nor  do  they  recognize  the  value  of  address- 
ing multiple  regulatory  requirements  in  an  integrated  manner.  Using  an  integrated 
approach  would  allow  business  to  address  multiple  requirements  at  one  time — 
thereby  saving  time  and  expense. 

(3)  EPA  often  does  not  have  the  statutory  flexibility  to  simply  set  an  emissions 
reduction  "target"  without  prescribing  how  this  target  should  or  could  be  met.  If  a 
target  involves  releases  in  multiple  media,  current  administrative  procedures  dis- 
courage a  coordinated  approach,  including  the  analysis  of  risks,  benefits,  and  costs 
of  managing  residual  pollutants  in  different  media. 

(4)  There  is  a  mind-set  and  comfort  level  with  current  command-and-control,  end- 
of-pipe  treatment  approaches  based  on  more  than  25  years  of  experience.  Although 
much  progress  has  been  made  over  the  last  25  years  in  protecting  the  environment, 
many  of  today's  problems  could  benefit  from  a  different  approach. 

Question.  What  recommendations  is  Amoco  making  to  Congress  and  the  regu- 
latory agencies  as  a  result  of  your  experiences? 

Answer.  Amoco  has  several  recommendations.  First,  the  public  needs  to  better  un- 
derstand the  true  costs/benefit  and  value  received  from  regulations.  That  means 
that  regulations  should  be  evaluated  so  that  the  investment  required  provides  the 

Sublic  with  real  protective  benefits,  not  just  cumbersome  requirements  that  don't 
ave  a  significant  impact  on  pollution.  Let's  get  some  benefit  for  all  of  the  money 
we  are  spending  on  environmental  projects.  Amoco  would  like  to  see  health  goals 
defined— iased  on  sound  scientific  data — so  that  regulators  and  industry  have  spe- 
cific objectives  to  pursue. 

Amoco  would  like  to  see  Congress  enact  a  provision  that  would  allow  for  alter- 
native compliance  approaches.  Such  a  provision  should  establish  a  process  by  which 
a  regulated  entity—be  it  industry,  State  government,  or  cities — can  petition  a  regu- 
latory agency  to  modify  or  eliminate  regulatory  requirements  that  are  serving  as  a 
disincentive  to  smarter  compliance  approaches. 

Question.  Why  is  legislative  authorization  needed  for  alternative  compliance  strat- 
egies? 

Answer.  Affected  facilities,  municipalities,  and  States  currently  have  no  estab- 
lished process  today  by  which  they  may  propose  and  utilize  more  effective  regu- 
latory approaches.  Existing  waiver  or  variance  provisions  under  federal  environ- 
mental law  are  disjointed,  fragmented  and  have  proven  to  be  too  limiting  to  further 
truly  integrated  innovative  environmental,  health  &  safety  approaches. 

We  understand  that  EPA  is  exploring  for  tools  that  could  be  used  to  make  Project 
XL  work  within  the  limits  of  existing  environmental  laws.  Certainty  is  needed.  No 
responsible  company  will  risk  being  out  of  compliance  with  the  law  if  differing  inter- 
pretations exist,  or  if  there  is  risk  from  potential  citizen  suits.  Congress  needs  to 
provide  direction  to  government  agencies  and  provide  protection  from  citizen  suits 
that  authorization  exists  to  allow  new  ways  to  meet  our  protection  objectives  even 
if  not  thought  of  by  the  government  agency  creating  the  regulations. 

Following  the  completion  of  the  Yorktown  study,  Amoco  commissioned  a  legal 
analysis  of  existing  federal  environmental  law  to  examine  what  authorities  exist  to 
foster  innovative  environmental  approaches.  The  legal  analysis  did  identify  some  op- 
portunities, although  each  is  limited  in  its  scope,  time  period  for  applicability,  or  by 
other  regulatory  constraints.  Also,  no  provision  exists  that  would  allow  for  inte- 
grated multi-media  approaches  to  environmental  protection  based  on  a  performance 
target.  An  alternative  compliance  strategy  can  serve  as  a  bridge  to  such  integrated 
approaches. 

Question.  Wouldn't  alternative  compliance  approaches  be  a  burden  on  the  regu- 
latory agency? 

Answer.  The  petitioner  will  need  to  demonstrate  that  a  proposed  alternative  will 
provide  a  more  effective  way  of  achieving  environmental  protection.  This  will  need 
to  be  justified  by  sufficient  scientific  and  engineering  information  and  be  shown  to 
be  a  clearly  better  choice.  The  petitioner  will  need  to  propose  measures  conducive 
to  effective  oversight  and  enforcement  by  the  regulator.  However,  the  agency  should 
be  expected  to  act  affirmatively  unless  identified  environmental  protection  benefits 
are  clearly  not  satisfied. 

Some  reallocation  of  resources  within  the  regulatory  agencies  may  be  needed  and 
some  appropriate  processing  fee  may  be  needed  from  the  petitioner  similar  to  permit 
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fees.  But  the  proper  question  should  not  be  focused  solely  on  the  burden  on  the  reg- 
ulatory agencies,  but  burden  on  the  regulated  community  as  well — including  indus- 
try, States  and  cities.  We  need  to  think  through  our  regulatory  system  to  overcome 
burdens  that  have  been  posed  by  government  regulation  in  terms  of  cost,  technology 
diffusion,  timely  decision-making,  and  competitiveness.  Waste,  including  wasteful 
regulation,  is  a  form  of  pollution. 

Question.  Is  Amoco  a  participant  in  EPA's  Project  XL  or  Common  Sense  Initia- 
tive? 

Answer.  Amoco  is  participating  in  the  Refinery  Common  Sense  Initiative  (or  Re- 
finery CSI).  We  are  in  discussions  about  a  potential  project  examining  fugitive  emis- 
sions monitoring  requirements  and  how  such  requirements  could  be  streamlined  to 
better  target  environmental  performance.  Amoco  is  not  one  of  the  initial  applicants 
to  the  Project  XL  program.  We  have  decided  to  focus  our  efforts  on  the  refinery  CSI 
because  of  limited  resources  and  the  potential  for  broader  applicability  of  results  to 
all  of  our  refineries. 

Question.  Given  Amoco's  experiences  with  the  Yorktown  study  and  now  through 
the  refinery  Common  Sense  Initiative,  what  lessons  have  come  out  of  these  experi- 
ences that  lend  themselves  to  developing  approaches  to  foster  innovation  in  our  reg- 
ulatory programs? 

Answer.  First  of  all,  EPA  needs  to  be  commended  for  its  recent  experiments  to 
reinvent  environmental  regulatory  approaches.  Without  commenting  on  Project  XL 
directly,  the  Yorktown  Study  and  the  Common  Sense  Initiative  (CSI)  have  been 
elaborately  designed  experiments.  Amoco  does  suggest  some  caution;  by  designing 
such  elaborate  experiments,  we  could  be  inadvertently  hindering  experimentation. 
The  Yorktown  Study  and  the  refinery  CSI  have  been  resource-intensive  in  terms  of 
engineering  and  technical  demands,  as  well  as  process  demands. 

The  key  to  making  alternative  compliance  approaches  work  is  to  keep  any  legisla- 
tive or  regulatory  provision  simple  with  appropriate  safeguards  to  avoid  abuse  and 
to  assure  environmental  protection.  We  need  to  provide  the  regulatory  agencies  with 
enough  discretionary  authorities  so  they  can  make  sound  judgments  based  on  sound 
data  using  common  sense. 

We  set  out  on  an  intensive  data  sampling  and  data  collection  program  at  York- 
town,  followed  by  an  intensive  engineering  and  economic  analysis  phase.  Such  an 
effort  would  be  overblown  for  a  less  elaborate  exercise.  The  Yorktown  study  could 
have  focused  on  a  much  more  streamlined  data  collection  program. 

From  our  perspective  with  the  CSI  effort,  we  offer  that  the  search  for  100  percent 
consensus  from  all  stakeholders  during  each  and  every  phase  does  not  necessarily 
lead  to  achievement  of  results.  Buy-in  time  is  required  and  process  considerations 
are  important  as  we  try  to  transform  from  an  adversarial  framework  to  a  framework 
built  on  partnerships.  However,  new  approaches  MUST  be  focused  on  environmental 
results  with  a  pre-disposition  for  action. 

The  role  of  input  and  comment  from  the  local  community  and  from  other  stake- 
holders is  important.  But  again,  we  venture  to  say  that  there  is  no  one  model  stake- 
holder involvement  process.  Instead,  the  level  of  stakeholder  involvement  should  be 
tailored  to  the  risks  and  nature  of  environmental  issues  raised. 

Question.  Could  you  explain  the  need  for  a  regulatory  resolution  ombudsman? 

Answer.  A  regulatory  resolution  office  could  be  used  to  assure  that  different  regu- 
lations aimed  at  the  same  pollutants  or  the  same  control  sources  or  same  industry 
category  do  not  inadvertently  conflict  with  each  other,  but  rather,  complement  each 
other,  and  is  consistent  with  our  overall  national  economic  and  environmental  goals. 

There  are  occasions  when  two  or  more  regulations  aimed  at  the  same  control 
source  are  not  well  coordinated.  For  example,  the  definition  of  "point  of  waste  gen- 
eration" under  the  RCRA  regulation  for  hazardous  wastewaters  is  different  from  the 
benzene  NESHAP  regulation  for  wastewaters  under  the  old  Clean  Air  Act.  This  led 
Amoco  to  devising  different  compliance  schemes  to  comply  with  each  of  these  regula- 
tions instead  of  taking  a  more  systematic  approach.  Amoco  developed  an  alternative 
compliance  strategy  that  entailed  a  pollution  prevention  approach  that  would  have 
met  the  objectives  of  the  two  regulations,  but  was  not  able  to  implement  it  because 
of  lack  of  resolution  from  EPA.  There  was  no  one  place  to  go  to  get  a  definitive  reso- 
lution of  the  regulatory  interpretation  issues  raised,  so  the  project  languised  as  end- 
of-pipe  controls  were  pursued. 

Senator  Bond.  Thank  you  very  much,  Mr.  Farmer.  I  was  going 
to  ask  you  some  of  those  questions.  I  may  do  that,  but  we  will  be 
happy  to  accept  for  the  record  the  full  statements. 

Let  me  just  go  over  several  things.  I  think  you  both  have  touched 
on  many  of  the  things  that  are  important  for  this  committee  and 
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our  authorizing  committee  to  look  at.  Let  me  begin  with  you,  Mr. 
Mohin. 

COMMON  SENSE  INITIATIVE 

According  to  Agency  documents,  the  common  sense  initiative  was 
proposed  because  overlapping  and  conflicting  requirements  often 
result  from  media  specific  statutes  and  programs  and  the  current 
environmental  management  system  is  like  a  rambling  old  house 
where  major  renovations  are  necessary  to  modernize  the  place. 

Do  you  think  CSI  has  been  the  answer  it  purported  to  be  to  these 
fundamental  problems?  What  were  your  expectations  of  CSI  when 
you  agreed  to  participate?  Have  they  been  fulfilled? 

Mr.  Mohin.  CSI,  I  think  we  have  to  understand,  is  a  fundamen- 
tally different  approach  from  Project  XL  and  some  of  these  other 
programs.  CSI  was  sort  of  the  top-down  look:  let's  look  at  an  indus- 
trial sector,  like  electronics,  and  the  special  needs  that  it  has  and 
try  to  tailor  our  approach  to  that  particular  industry. 

The  CSI,  as  yet,  has  not  produced  a  great  deal  of  tangible  or 
quantifiable  results.  The  way  the  process  was  started — if  we  have 
to  have  20-20  hindsight — it  probably  could  have  used  more  clear 
direction.  But,  having  said  that,  I  think  that  there  has  been  benefit 
from  the  process. 

We  have  sat  down  across  the  table,  as  somebody  said,  with  peo- 
ple we  normally  see  across  the  courtroom  table.  We've  started  hear- 
ing their  concerns.  We  started  developing  some  basis  for  trust  to 
move  forward. 

And  so,  while,  notwithstanding,  the  lack  of  some  tangible 
progress  at  this  point,  I  think  it  is  a  good  process  to  start  the  dia- 
log with  some  of  these  parties. 

Senator  Bond.  Mr.  Farmer,  would  you  have  any  comments  on 
that? 

Mr.  Farmer.  I  would  agree  with  Tim.  I  think  if  you  look  at  CSI 
and  those  type  projects,  similar  to  Yorktown,  they  are  very  good  for 
building  trust.  However,  in  the  case  of  CSI,  our  involvement  there 
and  on  some  future  programs  related  to  refineries,  when  you  bring 
those  people  together  first  to  build  a  consensus  on  what  project  you 
will  work,  many  times  you  end  up  taking  the  safe  project  to  work, 
where  no  one  is  mad  at  anyone  else.  Indeed,  then,  in  retrospect, 
you  have  to  ask  whether  you  have,  indeed,  gone  after  the  difficult 
issues. 

So  part  of  the  process  perhaps  needs  to  be  to  determine  the 
project  first  and  then  determine  what  stakeholders  you  need  to 
have  involved  in  moving  that  process  forward. 

Senator  Bond.  One  of  the  concerns  that  we  have  heard  came 
from  a  number  of  environmental  justice  groups  who  have  resigned 
from  CSI  over  concerns  about  the  process,  and  a  group  of  advocates 
who  wrote  to  Administrator  Browner  said  the  hallmark  of  CSI  has 
been  confusion  and  lack  of  parity. 

They  also  expressed  concern  about  the  lack  of  integration  with 
other  EPA  activities. 

Do  you  all  have  similar  concerns  about  CSI?  Do  you  see  what 
they're  talking  about?  Is  this  a  real  danger  to  the  initiative? 

Let's  begin  with  Mr.  Farmer  on  that  one. 
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Mr.  Farmer.  I  think,  again,  going  back,  if  you  look  at  the  York- 
town  study,  where  we  brought  in  communities,  State,  Federal  EPA 
and  so  on,  you  need  to  take  those  approaches  and  bring  in  people 
to  be  somewhat  inclusive.  But  I  would  go  back,  not  at  the  risk  of 
excluding  individuals  so  much,  to  determine  the  projects  you're 
going  to  work  on  first  and  then  what  stakeholder  involvement  do 
you  legitimately  need.  If  you  work  for  100  percent  consensus  before 
the  project  begins — and  we  have  heard  previous  speakers  talk 
about  that— it  is  very  difficult  to  get  100  percent  consensus  on  the 
project  and  the  process  you  are  going  to  approach. 

So  some  people  will  feel  excluded  or  will  feel  the  process  is  ex- 
cluding them  by  example.  So  I  think,  by  design,  that  will  happen 
to  one  group  or  the  other  if  your  target  is  100  percent  consensus. 

We  have  not  seen  that  within  the  CSI  process  that  we  are  work- 
ing with  in  refineries.  But,  certainly,  I  can  understand  where  that 
would  occur  if  you  have  to  have  100  percent  consensus. 

Mr.  MOHIN.  May  I  respond  also? 

STAKEHOLDER  PROCESS 

Senator  Bond.  Please  do.  I  was  going  to  say  since  Intel  is  in  the 
CSI  project,  I  would  be  interested  in  what  you  have  learned  from 
it  and  how  the  initiative  stakeholder  process  can  be  improved. 

Mr.  Mohin.  Let  me  start  out  by  saying,  as  I  think  we  are  learn- 
ing firsthand  in  our  XL  project,  stakeholder  processes  are  hard.  It 
is  very  difficult  to  bring  everybody  together  at  the  table  and  find 
agreement. 

Perhaps,  again,  where  CSI  has  had  difficulties  is  what  they  went 
after  first  was  the  stakeholders.  Let's  get  everybody  to  sit  around 
the  table.  Then,  second,  it  was  what  is  our  mission. 

If  you  start  out  with  a  fairly  clear  mission  statement — this  is 
what  we're  about,  this  is  what  we're  not  about,  this  is  what  we're 
going  to  achieve,  our  product  will  be  delivered  on  x  date — you  will 
quickly  self-select  the  people  who  want  to  be  participants  and  drive 
toward  consensus. 

So  if  we  have  learned  anything,  I  think  it  is  that,  you  have  to 
start  out  with  clear  direction,  a  mission  and  goal. 

PROJECT  XL 

Senator  BOND.  Mr.  Farmer,  to  allow  you  to  expand,  the  York- 
town  Refinery  project  has  become  the  poster  child  of  why  reform 
of  EPA's  prescriptive,  media  specific  statutory  requirements  are 
needed.  The  Yorktown  project  demonstrated  how  industry  could 
adopt  less  expensive,  more  cost-effective,  approaches  in  the  EPA 
laws  and  regulations  mandate.  This  is  what  the  Project  XL  pilot  is 
supposed  to  demonstrate. 

Why  isn't  Amoco  participating  in  Project  XL? 

Mr.  Farmer.  As  you  said,  in  the  Yorktown  project,  Amoco  was 
one  of  the  first  to  actually  get  into  that  kind  of  cooperative  agree- 
ment with  both  communities  and  EPA.  It  began  to  run  that  process 
and,  indeed,  felt  that  the  rules  got  in  the  way  of  sensible,  practical 
compliance. 

We  also  are  participating  in  the  common  sense  initiative,  and  we 
have  looked  at  Project  XL  but  it  is  more  a  matter  of  resources 
Amoco  has  that  we  can  place  on  projects.  When  we  look  at  CSI, 
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that  is  more  broadly  industry  based,  as  opposed  to  project-specific 
at  a  facility. 

So  we  elected  not  to  participate  actively  in  Project  XL  just  from 
a  resource  standpoint. 

Senator  Bond.  Let  me  ask  you,  in  summary,  both  of  you,  based 
on  your  experience,  what  you  would  say  would  be  the  key  to  mak- 
ing alternative  compliance  approaches  work.  If  you  had  to  set  out 
the  basic  steps  necessary,  what  are  the  key  elements? 

Mr.  Farmer. 

Mr.  Farmer.  I  think  first  there  has  to  be  some  legislative  man- 
date to  make  that  happen.  I  think  there  have  to  be  some  legislative 
changes  to  make  that  occur. 

I  think  also  the  public  has  to  become  aware  of  the  cost  benefits. 
Nothing  is  free  and  what  are  those  cost  benefits. 

Again,  I  would  get  back  to  the  thought  of  an  ombudsman  who 
will  help,  as  you  move  through  regulations  that  look  at  single 
media  and  you  are  trying  to  have  approaches  that  are  more  inte- 
grated and  multimedia. 

Again,  does  the  Agency  or  does,  indeed,  a  company  need  guid- 
ance on  how  to  as  much  as  what  to  shoot  for?  I  would  say  that  I 
have  the  fortune  or  misfortune  of  being  elected  as  a  school  board 
member  in  the  area  where  I  live.  The  what-to  and  what  we  want 
in  our  educational  system  has  not  changed  remarkably  over  the 
past  25  years  in  terms  of  educating  kids.  The  how  we  educate  kids 
has  changed  remarkably  over  the  past  25  years,  with  computers 
and  so  on. 

I  think  the  same  holds  true  for  what  we  ask  for  in  the  environ- 
mental world.  Where  we  are  now,  the  what-to  has  not  changed  re- 
markably, but  the  how  we  get  there  indeed  has,  and  we  need  to 
recognize  that. 

I  do  think  we  need  some  legislative  fix  in  this  process  to  make 
it  work. 

Senator  Bond.  Mr.  Mohin. 

Mr.  Mohin.  Let  me  start  where  Mr.  Farmer  ended  up,  which  is 
our  strong  support  of  legislative  authorization  for  alternative  com- 
pliance approaches,  but  then  take  off  from  there  and  say  what 
should  be  in  that  approach. 

We  believe  that  the  basic  components  need  to  provide  a  sense  of 
certainty  that  the  environment  is  not  going  to  get  any  worse,  that 
the  notion  that  place-based  environmental  systems  can  work,  in 
fact,  better  than  the  top-down  command  and  control  structure  we 
have  by  unleashing  the  creativity  of  the  people  who  actually  work 
in  these  facilities.  And  so,  along  those  lines  there  are  one  or  two 
criteria  you  have  to  look  at. 

One  is  that  the  environment  is  demonstrably,  objectively,  and 
measurably  better  than  it  would  have  been  under  the  old  system. 
Second  is  that  communities  and  stakeholders  in  some  form — and 
this  should  be  kept  very  flexible — have  involvement  in  the  process. 
Third,  there  is  a  final,  reviewable  decision  by  the  administrator  of 
whether  the  project  is  a  good  project  and  should  go  forward  or 
should  not  go  forward.  Last  is  certainty  for  the  industry,  that  if  you 
get  through  all  these  hoops,  you  can  actually  implement  the  alter- 
native compliance  mechanism. 
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Senator  Bond.  Gentlemen,  thank  you  very  much.  Your  testimony 
here  has  been  most  helpful,  as  has  been  the  rest  of  the  testimony. 

SUBCOMMITTEE  RECESS 

We  are  going  to  take  a  break  for  lunch.  I  would  like  to  express 
our  sincere  thanks  to  our  guests  who  have  stayed  with  us.  We  have 
had  excellent  testimony  and  information  this  morning. 

We  will  reconvene  at  2  p.m.  this  afternoon  to  hear  the  rest  of  the 
story  and  to  hear  the  Science  Advisory  Board's  and  EPA's  position. 

The  subcommittee  stands  in  recess.  Thank  you  very  much. 

[Whereupon,  at  12:27  p.m.,  Thursday,  February  29,  the  subcom- 
mittee recessed,  to  reconvene  at  2  p.m.  the  same  day.] 


(Afternoon  Session,  2:05  p.m.,  Thursday,  February  29,  1996) 
ENVIRONMENTAL  PROTECTION  AGENCY 

STATEMENTS  OF: 

GENEVIEVE  MATANOSKI,  CHAIR,  SCIENCE  ADVISORY  BOARD 
HON.  FRED  HANSEN,  DEPUTY  ADMINISTRATOR 

OPENING  STATEMENT  OF  CHRISTOPHER  S.  BOND 

Senator  Bond.  Good  afternoon.  The  subcommittee  will  reconvene. 
This  afternoon's  session  will  include  testimony  from  the  chair  of 
the  EPA  Science  Advisory  Board,  Dr.  Genevieve  Matanoski.  Dr. 
Matanoski  is  from  Johns  Hopkins  University  School  of  Public 
Health.  The  Science  Advisory  Board's  1990  report,  "Reducing  Risk: 
Setting  Priorities  and  Strategies  for  Environmental  Protection," 
contained  many  of  the  key  recommendations  which  were  echoed  by 
the  subsequent  NAPA  report.  The  SAB  recommended  EPA  reflect 
risk-based  priorities  in  its  budget  and  strategic  planning  processes, 
and  target  its  efforts  on  the  basis  of  opportunities  for  the  greatest 
risk  reduction. 

We  have  asked  the  SAB  to  update  this  earlier  report,  incorporat- 
ing the  latest  science  on  environmental  problems.  We  look  forward 
to  hearing  Dr.  Matanoski's  perspective  on  the  importance  of 
prioritizing  EPA  activities  based  on  risk,  and  the  additional  work 
which  needs  to  be  done  in  that  area.  We  also  look  forward  to  hear- 
ing about  the  importance  of  better  incorporating  science  into  the 
decisionmaking  process  at  EPA.  Following  Dr.  Matanoski,  we  will 
hear  from  the  EPA's  Deputy  Administrator,  Fred  Hansen,  on  the 
status  of  NAPA's  recommendations  at  EPA. 

And  with  that,  I  have  the  pleasure  to  turn  the  microphone  over 
to  my  esteemed  colleague. 

Senator  MlKULSKi.  Well,  thank  you  very  much,  Mr.  Chairman. 
Regrettably,  I  am  going  to  have  to  leave  at  about  2:15  or  2:20  be- 
cause of  some  other  things  that  were  organized  before  the  hearing. 
But  I  wanted  to  personally  welcome  Dr.  Matanoski.  I  should  say 
this  better.  I  have  got  enough  antihistamine  in  me  to  fail  a  drug 
test,  Doctor,  right  this  minute. 

Senator  BOND.  Do  you  have  any  extra?  I  have  quite  a  headache. 

Senator  MlKULSKi.  But  what  you  need  to  know  is  this  very  good 
Doctor  in  Baltimore  is  known  as  a  Barbara  Mikulski  look-alike  and 
sound-alike.  [Laughter.] 

I  hope,  sitting  on  this  committee,  I  am  her  look-alike  and  sound- 
alike.  And  it  is  with  a  great  deal  of  enthusiasm  and  respect  that 
I  bring  her  to  the  attention  of  the  subcommittee. 

Senator  BOND.  Well,  thank  you,  Senator.  I  can  think  of  no  higher 
compliment  to  be  paid  to  both  of  you. 

Dr.  Matanoski. 

(83) 
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Dr.  MATANOSKI.  I  thank  you  very  much  for  being  invited  to  speak 
to  the  committee  today.  I  thank  you,  Chairman  Bond. 
Senator  MlKULSKI.  Doctor,  pull  up  that  microphone. 
Senator  Bond.  Would  you  pull  that  forward  a  little  bit? 

OPENING  STATEMENT 

Dr.  Matanoski.  OK.  I  am  not  as  tall  as  I  thought  I  was. 

I  thank  you  for  inviting  me  to  the  committee  today  to  present 
testimony,  Chairman  Bond  and  Senator  Mikulski.  I  do  have  to  ex- 
press my  constraint,  and  that  is  that  my  presentation  is  based  on 
the  fact  that  I  am  a  scientist  who  has  worked  for  the  Science  Advi- 
sory Board  of  EPA,  and  what  I  say  today  does  not  really  reflect  the 
views  of  the  Science  Advisory  Board,  because  I  would  not  do  that 
unless  I  had  cleared  it  with  them.  And  the  Board  and  Executive 
Committee  have  not  cleared  that  at  the  present  time.  So  I  am  pre- 
senting to  you  from  my  own  knowledge,  as  chair  of  the  Science  Ad- 
visory Board.  I  have  been  with  the  Board  for  over  6  years,  and  I 
have  been  chair — this  is  my  3d  year  as  chair  of  the  Board. 

I  would  like  to  indicate  to  you  that  science  really  does  have  a  lot 
to  offer  in  terms  of  the  issue  of  environmental  protection.  It  can 
help  in  making  decisions.  It  can  help  in  categorizing  and  fixing 
problems.  It  can  help  in  evaluating  the  effectiveness  of  any  of  the 
fixes  we  put  into  operation.  And  no  decisions  should  be  made  with- 
out examining  the  strength  of  the  science  that  supports  those  deci- 
sions. 

And  from  all  I  have  seen  at  the  EPA,  they,  too,  follow  that  rule 
as  closely  as  they  can.  However,  I  do  want  to  make  it  clear  that 
science  is  only  one  of  the  tools  that  addresses  decisionmaking  prob- 
lems. It  is  a  tool  which  is  essential,  but  not  complete.  It  helps  in 
constructing  the  rational  scheme  of  things,  but  there  is  also  some 
contribution  from  other  areas;  and  those  other  tools,  as  you  well 
know,  are  economics,  which  in  itself  is  a  science;  social  sciences, 
which  too  is  considered  a  science;  and  politics;  cultural  back- 
grounds; et  cetera.  So  we  are  part  of  the  scheme. 

Many  people  seem  to  think  that  science  is  the  magic  bullet;  and 
I,  as  a  scientist,  of  course,  think  that  we  are  very  important,  but 
I  do  not  think  we  have  the  magic  bullet.  We  can  help  you,  but  we 
cannot  answer  all  the  questions. 

We  can  help  in  determining  safe  levels;  but  safe  is  really  a  con- 
cept of  acceptable  risk.  And  so,  somehow,  somebody  also  has  to  de- 
cide what  is  acceptable.  So  we  base  our  work,  in  the  early  phase, 
on  looking  at  what  is  the  risk,  and  how  can  you  measure  that  risk, 
and  then,  later,  the  process  of  determining  the  acceptability  of  that 
risk  has  to  really  call  on  other  tools  than  what  we  have  as  sci- 
entists. 

SAB  ROLE  AT  EPA 

We  have  been  very  effective,  I  think,  in  helping  bring  a  critical 
and  an  independent  inspection  to  the  technical  underpinnings  of 
the  EPA.  We  are  not  the  scientists  at  EPA.  EPA  has  a  full  range 
of  scientists  within  the  organization,  which  is  a  very  important  as- 
pect to  EPA — they  have  their  own  scientific  group  that  provide  a 
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basis  and  an  underpinning  to  all  of  their  decisions — but  we  act  as 
the  inspector,  the  critiqueer  on  the  outside,  the  bad  guys  actually 
in  a  sense,  who  continually  watch  them  over  their  shoulders  to 
make  sure  that  what  they  are  doing  is  correct. 

In  addition,  we  have  been  asked,  in  the  last  few  years,  as  a 
changing  role  as  a  matter  of  fact,  to  produce  papers  and  reports 
that  are  not  solely  a  review  of  their  science,  but  a  look  at  trying 
to  redirect,  perhaps,  the  activities  of  the  EPA,  not  making  the  deci- 
sions for  them,  not  determining  what  the  actual  management 
scheme  should  be,  but  in  trying  to  refocus  them,  perhaps,  to  addi- 
tional areas.  And  those  are  some  of  the  reports  that  you,  Chairman 
Bond,  have  indicated. 

We  have  put  out  a  "Futures  Risk"  report  in  1988.  We  have  put 
out  "Reducing  Risk"  in  1990.  We  put  out  "Beyond  the  Horizon"  just 
recently;  again,  a  futures  look  at  what  the  EPA  should  be  doing. 
And  so  we  again  are  doing  some  of  the  advisory  and  thinking  for 
the  Agency.  And  that  has  been  a  growing  role  for  the  Science  Advi- 
sory Board  of  the  EPA. 

Now,  I  know  that  you  have  heard  a  lot  about  the  problems  that 
EPA  has.  And  they  do  have  some;  there  is  no  question  about  that. 
And,  as  scientists,  we  continually  point  those  problems  out  to  them. 
One  of  them  is  the  fact  that  they  are  constantly  dancing  to  the 
tune  of  a  group  of  competing  legislation.  I  hate  to  blame  somebody 
else,  but  it  is  true. 

It  is  like  a  playing  field  that  was  produced  in  time,  over  two  dec- 
ades or  so,  and  by  different  people  under  different  kinds  of  desires, 
and  actually  drives  from  the  outside.  And  so  they  have  this  crazy 
mosaic  which  they  have  to  implement.  And  we  constantly  are  try- 
ing to  make  them  think  about  integration:  How  do  you  integrate 
them?  And  they  keep  looking  at  this  playing  field,  where  every  10 
yards  or  so  there  is  a  different  set  of  rules  that  they  have  to  deal 
with.  And  I  found  that  out  when  I  started  working  with  them.  So 
it  is  a  very  difficult  problem  that  they  have  to  deal  with. 

Now,  what  do  you  do  about  things  like  that? 

You  have  been  told  already,  I  am  sure,  that  the  operating  param- 
eters under  which  EPA  works  do  not  easily  adapt  themselves  to  in- 
tegration. So  you  see  the  agency  set  up  a  media-associated  kind  of 
group,  because  that  is  the  way  the  law  was  set  up,  as  kind  of  this 
law  for  this  media  and  that  law  for  the  other.  And  they  have  fol- 
lowed that  rule.  They  are  working  across  the  Agency,  to  some  ex- 
tent, but  it  is  not  perfect  yet,  because  you  already  have  started  out 
with  the  wrong  kind  of  playing  field  for  integration.  And  they  are 
trying  to  work  through  that. 

DECREASING  RESOURCES— INCREASING  PRESSURES 

In  addition,  recently,  at  least,  they  are  working  with  decreasing 
resources,  obviously,  and  increasing  pressures.  The  one  thing  I  am 
sure  I  do  not  have  to  tell  you  is  that  the  environment  is  not  getting 
better  on  its  own,  it  is  getting  worse.  The  drivers  are  still  out 
there:  increasing  population  growth,  increasing  use  of  energy,  bet- 
ter lifestyles  are  continually  impacting  on  the  environment.  And 
that  is  something  they  have  to  deal  with.  And  so  there  needs  to  be 
a  new  structure  of  thinking,  I  think,  that  goes  with  this,  in  terms 
of  the  Agency.  And  that  is  what  they  have  been  trying  to  do,  as 
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a  matter  of  fact,  and  that  is  what  we  have  been  pushing  for  them 
to  do.  And  I  must  say,  they  have  been  very — in  most  cases,  they 
have  been  quite  responsive  to  these  nudges,  and  sometimes  gentle 
pushes. 

We  have  asked  them  to  try  to  reset  their  priorities,  and  they 
have — to  reducing  risk,  looking  at  risk-oriented  priorities.  We  have 
asked  them  to  look  strategically  for  the  future,  not  for  today.  And 
they  have  begun  already,  just  this  afternoon,  they  are  starting  a 
lookout  panel,  which  will  be  convened  in  an  ongoing  way,  to  look 
at  what  are  the  future  problems  that  they  must  address  as  time 
goes  on.  And  this  is  an  important  piece  of  it. 

But  what  has  not  been  put  into  operation  very  well,  and  some- 
thing that  we  have  thought  about  a  little  bit  more,  is  how  do  you 
decide  when  to  start  up  a  project,  when  to  call  it  quits — when  to 
start,  when  to  quit.  In  the  medical  profession,  the  health  profes- 
sion, nobody  has  done  that  very  well,  I  must  say.  The  drive  to  do 
it  in  the  environment  is  probably  an  important  one  from  the  stand- 
point of  a  fixed  or  a  limited  amount  of  resources  and  the  fact  that 
the  resources  very  often  come  from  a  group  of  people,  not  from  a 
group  of  individuals. 

When  we  do  health,  for  example,  very  often  the  person  sees  it 
from  the  standpoint  of  me:  I  can  take  care  of  my  screening,  I  can 
take  care  of  my  health,  I  can  do  my  thing,  and  it  is  my  money  that 
goes  into  it.  From  the  standpoint  of  the  environment,  that  is  never 
the  way  things  go.  It  is  the  industry,  it  is  the  public,  it  is  the  Gov- 
ernment, it  is  a  whole  group  of  people,  and,  therefore,  the  money 
is  now  not  your  own  anymore,  and  the  concept  of  the  environment 
is  one  of  funding  from  larger  sources.  And  so  that  is  a  problem. 

DECIDING  WHEN  ENOUGH  IS  ENOUGH 

But,  when  is  enough,  is  a  very  hard  question,  and  when  to  start 
is  the  second  hard  question  that  we  have  not  been  able  to  deal  with 
very  adequately  at  the  present  time. 

I  could  tell  you,  for  example,  it  took  a  long  time  to  decide  to  stop 
vaccinating  people  for  smallpox.  Other  countries  stopped  a  lot  soon- 
er than  the  United  States  did.  And  there  was  very  little  smallpox 
anywhere,  but  we  had  to  virtually  have  a  guarantee  that  there  was 
no  smallpox  in  the  whole  world  before  we  were  willing  to  stop  vac- 
cinating children.  And  it  is  a  hard  decision  to  make,  as  a  matter 
of  fact. 

The  same  point  is  how  do  we,  today,  for  example,  make  a  deci- 
sion to  do  something  about  the  infrastructure,  our  sewage  and  our 
water  lines,  which  we  know  are  disintegrating.  I  mean  I  do  not 
have  to  tell  you  that.  But  how  do  we  make  the  decision  to  start  this 
operation?  This  is  a  big  deal.  This  is  something  that  is  going  to  cost 
a  lot  of  money.  And  so  it  is  a  hard  startup,  and  it  is  a  hard  end, 
both  of  them.  And  those  are  decisions  I  think  the  agency  has  to 
make. 

RISK  ASSESSMENT 

We  have  a  few  other  things  that  we  have  recommended  to  them. 
We  have  to  think  about  setting  measurable  goals  within  the  Agen- 
cy. Right  now,  cancer  has  been  the  focus  of  the  Agency  for  almost 
all  their  risk  assessment.  This  may  not  be  the  most  important 
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thing  to  the  world  today.  I  mean  it  may  be  children  or  it  may  be 
reproductive  outcomes,  or  it  may  be  neurological  effects.  I  mean 
there  are  many  outcomes  that  need  to  be  thought  of.  And  how  do 
we  evaluate  those  outcomes? 

It  turns  out  cancer  is  easy  to  evaluate.  That  is  one  of  the  reasons 
why  we  have  used  it.  It  is  easy  to  make  a  risk  assessment  on,  and 
that  is  why  we  have  used  it  as  well.  But  we  need  to  go  further  with 
that,  and  we  are  pushing  the  Agency  to  go  further  with  it;  and  in- 
deed they  are  responding. 

I  think  that  we  have  to  go  one  step  further  even  at  a  greater 
rate,  and  that  we  hope,  in  Reducing  Risk  2  or  whatever  we  call  this 
new  document  that  you  have  asked  for  and  that  the  Agency  has 
asked  for  and  that  we  are  trying  to  get  to,  that  we  will  do  more 
in  the  area  of  actual  cost  and  benefits.  Up  until  now,  we  have 
talked  a  lot  about  how  do  you  measure  risk,  how  do  you  set  your 
priorities  in  terms  of  that  risk,  and  that  is  where  they  are  moving. 
But  what  has  not  been  done  from  the  standpoint  of  any  of  us  very 
adequately  is  how  do  we  set  those  ranking  priorities  for  those  risks, 
and  then,  how  do  we  determine  what  are  the  costs  and  benefits  of 
them? 

So  the  two  things  that  we  need  to  do  are  to  try  to  figure  that 
out.  Costs,  particularly  economic  costs,  for  the  environment,  are  not 
easy  to  measure.  The  value  judgments  of  quality  of  life,  nobody 
really  knows  how  to  measure  very  well.  How  do  I  measure  that 
value  judgment?  And  how  do  I  measure  it  for  the  future,  100  years 
from  now?  How  do  I  measure  it  intergenerationally?  We  do  not 
know.  Those  things  need  to  be  thought  of  more  extensively  within 
the  Agency. 

PREPARED  STATEMENT 

So  I  have  probably  talked  longer  than  you  needed  me  to  do,  but 
I  had  a  few  things  I  thought  I  should  say  to  you  about  the  impor- 
tance of  what  I  feel  my  role  is  as  the  chair  of  the  Science  Advisory 
Board,  and  I  hope  it  has  helped  some. 

[The  statement  follows:] 

Prepared  Statement  of  Genevieve  Matanoski 

I  am  Dr.  Genevieve  Matanoski,  a  medical  doctor,  Professor  of  Epidemiology  at 
Johns  Hopkins  University  School  of  Public  Health  and  Chair  of  the  Science  Advisory 
Board  of  the  EPA.  I  am  appearing  before  you  today  at  the  request  of  the  Committee. 
I  thank  you  Chairman  Bond  and  Senator  Mikulski  and  the  Committee  for  allowing 
me  this  opportunity  as  a  scientist  on  the  Science  Advisory  Board  (SAB)  of  EPA  to 
present  my  views  on  EPA  activities  and  the  costs  of  carrying  out  those  tasks.  My 
presentation  represents  the  views  of  a  scientist  who  has  been  on  the  SAB  for  about 
6  years  but  the  views  I  express  do  not  necessarily  represent  the  views  of  the  entire 
Executive  Committee  of  the  Board  since  they  have  not  had  an  opportunity  to  review 
this  testimony  in  advance  of  this  meeting. 

I  have  been  asked  to  present  my  views  on  several  topics  including  evaluation  of 
EPA's  response  to  the  NAPA  report,  the  Agency's  response  to  the  1990  Reducing 
Risk  document  of  the  SAB,  the  predecessor  report  called  Unfinished  Business,  the 
role  of  science  and  risk  assessment  in  policy-making,  the  mechanism  of  making  deci- 
sions on  the  initiation  and  the  stopping  of  programs  in  the  Agency  and  the  focus 
of  the  Agency  on  strategic  plans  in  the  development  of  policies  and  funding  deci- 
sions. This  is  a  very  tall  order  and  one  which  the  chair  of  the  SAB  is  not  always 
the  person  best  suited  to  answer.  I  will  try  to  respond  to  these  issues  from  the  per- 
ception of  a  scientist  who  observes  the  Agency's  activities,  has  reviewed  much  of  the 
science  which  has  gone  into  policy  decisions  and  has  examined  or  heard  about  many 
of  the  independent  reports  of  the  SAB  and  the  Agency's  response  to  those  initiatives 


88 

but  has  not  actually  extensively  reviewed  the  specific  responses  to  specific  items  in 
the  report.  I  am  not  involved  directly  with  planning  in  the  Agency  so  all  of  these 
observations  are  from  the  view  of  an  outsider.  The  only  extensive  review  of  EPA  ac- 
tivities which  we  have  done  is  an  examination  of  the  role  of  the  SAB  over  the  past 
20  years  and  its  interaction  with  the  administrators  and  managers  in  EPA  which 
has  given  us  some  insight  into  the  changing  activities  within  the  Agency.  I  would 
like  to  start  then  in  reviewing  the  changes  that  I  have  seen  in  the  Agency,  then 
focus  on  the  review  of  EPA's  perceived  response  to  the  documents  produce  especially 
by  the  SAB,  and  discuss  the  role  of  science  in  policy  decisions  within  the  Agency. 
If  the  Committee  wishes  I  can  discuss  a  scientist's  perception  of  the  changing  direc- 
tions of  EPA  in  trying  to  meet  the  overarching  goal  of  protecting  the  environment 
from  damage  and  preventing  human  illness  from  environmental  pollution  and  the 
long-term  costs  and  plans  that  are  needed  for  such  an  effort. 

AGENCY  DEVELOPMENT 

The  National  Environmental  Policy  Act  (NEPA)  which  was  signed  into  law  about 
the  same  time  as  EPA  was  initiated  set  forth  the  comprehensive,  long-range  goals 
for  the  Agency  as  their  mandate.  These  goals  were:  'to  declare  a  national  policy 
which  will  encourage  productive  and  enjoyable  harmony  between  man  and  his  envi- 
ronment; to  promote  efforts  which  will  prevent  or  eliminate  damage  to  the  environ- 
ment and  biosphere  and  stimulate  the  health  and  welfare  of  man;  to  enrich  the  un- 
derstanding of  the  ecological  systems  and  natural  resources  important  to  the  Na- 
tion; and  to  establish  a  Council  on  Environmental  Quality."  The  formation  of  the 
EPA  to  implement  these  goals  was  accomplished  through  the  combination  of  bu- 
reaus and  offices  from  several  of  the  other  government  agencies.  This  meant  that 
at  its  origin  EPA  already  had  a  built-in  structure  which  was  focused  on  the  man- 
dates and  interests  of  the  groups  which  served  as  its  backbone.  Most  of  these 
group's  were  already  administering  laws  which  impacted  on  the  environment  such 
as  the  Clean  Air  Act,  the  regulation  of  pesticides  and  the  implementation  of  radi- 
ation standards.  The  Agency  has  had  to  try  to  overcome  these  divisive  beginnings 
to  produce  some  type  of  integrated  approach  to  ensuring  a  healthy  environment.  By 
the  term  healthy  environment,  we  mean  an  environment  that  does  not  harm  hu- 
mans but  also  one  which  allows  the  continuation  of  the  ecological  characteristics  of 
that  environment  for  the  future  generations.  The  original  laws  have  focused  on  the 
protection  of  human  health  from  ills  created  by  the  environment  be  it  air  or  water. 
Now  the  Agency  is  expanding  those  programs  which  address  active  interventions  to 
permanently  protect  the  environment.  However,  such  an  activity  is  far-reaching  in 
its  implications  encompassing  not  only  the  U.S.  but  international  arenas,  multiple 
agencies  within  the  government  and  development  of  different  and  innovate  types  of 
policies  which  have  impacts  on  governments,  economies,  industry  and  the  public. 

The  Agency  has  had  difficulty  in  strategic  planning  across  the  total  organization 
for  other  reasons.  The  EPA  has  many  roles  each  of  which  includes  many  varied  ac- 
tivities. It  must  not  only  enforce  legislation  enacted  by  the  Congress  or  implement 
standards  proposed  by  the  Agency  under  broad  authority  but  it  must  develop  the 
expertise  and  science  to  plan  and  implement  controls  and  still  further  to  review  and 
assess  the  potential  risks  both,  current  and  future.  In  addition,  EPA  is  responsible 
for  the  education  of  local  jurisdictions  and  the  public  and  the  transmission  of  perti- 
nent information  to  appropriate  bodies  internationally.  These  activities  require  very 
different  emphasis  and  expertise  in  the  Agency.  EPA  must  respond  to  the  forces  of 
many  groups.  The  Congress  reviews  implementation  of  the  laws  enacted  by  that 
body;  industry  and  states  criticize  the  regulations  and  risk  assessments  which  they 
feel  unduly  burden  their  activities;  environmental  groups  protest  that  they  do  not 
regulate  with  tough  standards  which  will  protect;  and  most  of  the  Agency's  major 
decisions  which  arise  from  science  are  reviewed  critically  by  scientific  bodies  who 
are  focused  on  making  hard  and  independent  assessments  of  the  appropriateness  of 
the  decisions.  Thus,  the  Agency  acts  somewhat  differently  from  many  other  Federal 
agencies  in  regard  to  the  widespread  impact  of  their  decisions  on  diverse  groups  and 
the  extensive  number  of  outside  organizations  and  individuals  which  subject  their 
decisions  to  critical  review.  Essentially  they  must  act  in  a  fish  bowl  with  inspections 
and  questions  presented  by  multiple  conflicting  parties  as  well  as  scientists.  The 
EPA  has  also  been  more  vulnerable  to  the  vagaries  of  changing  directors  and  politi- 
cal bodies  than  have  some  other  agencies. 

RECENT  CHANGES 

Despite  the  problems  EPA  has  faced  both  from  within  and  without,  the  Agency 
appears  to  be  changing  its  focus  from  one  of  regulation  to  one  of  planning,  education 
and  direction  toward  the  long-term  goal  of  maintaining  environmental  health  over 
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the  next  decades.  There  has  been  a  new  emphasis  on  looking  at  environmental  prob- 
lems in  the  total  ecological  niche  rather  than  in  isolated  pieces,  examining  human 
health  across  all  disease  outcomes  rather  than  cancer  alone,  examining  different  op- 
tions for  maintaining  the  environment  rather  than  simply  looking  at  regulations 
and  eliciting  the  view  of  the  public  regarding  various  environmental  problems  and 
programs.  The  current  Administrator  has  emphasized  these  changes  in  her  discus- 
sion of  goals — strategic  planning,  science,  partnerships,  pollution  prevention,  eco- 
system protection  and  environmental  justice.  While  some  of  these  directions  reflect 
activities  begun  in  the  past,  the  emphasis  is  moving  more  to  broader  planning,  to 
activities  reflecting  prevention  instead  of  cleanup  and  to  development  of  partner- 
ships instead  of  regulation.  EPA  has  focused  on  establishing  partnerships  with  in- 
dustries which  are  designed  to  allow  industry  advantages  in  environmental  control 
activities  if  they  demonstrate  efforts  at  identification  and  prevention  of  pollution 
through  changes  in  their  processes.  States  and  other  geographic  groups  as  Indian 
tribes  have  been  actively  involved  in  decision-making  processes  through  "Compara- 
tive Risk"  projects.  These  projects  allow  states  and  other  groups  to  solicit  funds  to 
set  up  coalitions  of  scientists,  industry,  community  groups  and  environmentalists  to 
review  and  set  priorities  for  environmental  issues  in  their  jurisdiction.  Obviously, 
the  local  interest  groups  funded  under  this  program  differ  in  terms  of  the  priority 
rankings  selected  and  not  all  these  projects  are  as  successful  as  one  might  hope  but 
the  public  at  local  levels  gain  education,  the  EPA  is  in  touch  with  the  public's  con- 
cerns and,  from  the  projects,  steps  can  be  developed  to  evaluate  how  best  to  turn 
over  environmental  planning  to  the  local  governments.  None  of  these  activities  are 
fully  developed  at  the  present  time  and  they  would  benefit  from  further  integration 
into  a  total  strategic  plan,  but  they  are  important  steps. 

SAB  ACTIVITIES:  MARKER  OF  EPA  CHANGE 

The  history  of  the  SAB  and  its  changing  activities  probably  best  reflects  the  evolv- 
ing emphasis  and  new  directions  in  the  Agency.  The  early  years  of  the  SAB  were 
marked  primarily  with  reviews  of  specific  agency  documents  which  were  intended 
for  use  in  setting  policy  and  regulations.  The  SAB  was  not  involved  in  any  activity 
which  approached  the  issue  of  policy  or  planning  but  only  the  review  of  the  science. 
This  role  is  changing.  We  remain  a  watchdog  for  the  quality  of  the  science.  In  this 
regard,  we  have  continued  to  press  the  EPA  to  become  more  critical  of  their  own 
procedures  and  to  advance  the  science  in  the  Agency.  The  current  emphasis  of  the 
Administrator  on  good  science  in  all  Agency  activities  has  prompted  her  to  add  a 
peer  review  activity  independent  of  the  SAB  which  will  review  all  science  related 
activities  within  the  Agency.  We  are  still  developing  the  details  by  which  specific 
types  of  documents  will  be  reviewed  by  the  SAB  and  which  by  the  other  mecha- 
nisms. As  can  be  seen  from  the  Board's  productivity  in  the  past  10  years,  our  role 
has  expanded  from  simple  document  review  to  include  a  more  advisory  capacity  in 
the  development  of  the  programs  in  the  Agency.  We  have  produced,  at  the  request 
of  current  and  former  administrators,  documents  which  were  intended  to  help  the 
agency  in  planning  activities.  The  Board  has  expanded  its  membership  in  order  to 
encompass  expertise  in  additional  areas  to  match  our  new  roles  as  well  as  to  reflect 
the  broader  scientific  experience  which  is  used  in  the  environmental  field  today  and 
in  work  within  the  EPA.  We  added  new  committees  on  ecology,  radiation,  economics 
to  improve  our  reviews.  With  the  growing  number  of  requests  for  reviews  and  con- 
sultations arising  from  the  expanded  workload  within  the  EPA,  we  have  been  faced 
with  the  problem  of  trying  to  select  the  documents  that  will  require  SAB  review  and 
delegate  others  to  other  peer  review  mechanisms.  We  have  also  tried  to  accommo- 
date the  cost  of  the  increasing  workload  by  using  conference  calls  which  are  an- 
nounced to  the  public  in  the  same  way  as  our  other  meetings  instead  of  utilizing 
only  face-to-face  meetings  to  resolve  all  issues.  This  second  step  will  allow  the  Agen- 
cy to  save  money  delegated  for  SAB  activities.  Delegating  peer  review  to  another 
committee  instead  of  SAB  will  only  move  the  expenditure  from  SAB  to  a  different 
EPA  pocket  and  may  increase  expenditures  through  increased  reviews.  The  SAB  has 
also  had  to  respond  to  direct  requests  for  reviews  from  Congress  which  was  not  a 
common  occurrence  in  the  past.  AH  of  these  activities  reflect  the  changing  directions 
of  EPA,  the  expansion  of  activities  and  the  emphasis  of  the  agency  on  improved 
planning  and  increased  scientific  input.  Although  we  have  tried  to  cap  the  size  of 
the  SAB  to  contain  costs,  we  have  found  it  hard  not  to  include  the  expertise  of  addi- 
tional scientists  for  specific  problems.  The  knowledge  base  related  to  environmental 
problems  is  expanding  and  the  more  information  we  gather,  the  more  complex  is 
the  interactions  of  these  problems  and  more  diverse  the  human  health  problems  as- 
sociated with  these  environmental  pollutants. 
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The  SAB  has  attempted  to  separate  issues  relating  to  policy  decisions  from  the 
scientific  facts  that  help  make  those  decisions  in  all  of  its  reviews.  This  rule  has 
been  strictly  enforced  in  our  actions  in  the  past.  In  addition,  we  carefully  review 
our  advisory  role  when  reviewing  the  science  which  precedes  the  policy  document 
in  order  that  a  SAB  committee  will  not  be  helping  provide  advice  regarding  the 
science  related  to  initial  decisions  regarding  a  program  and  then  be  called  upon  to 
review  the  science  in  a  final  report.  However,  the  avoidance  of  involvement  in  policy 
decisions  is  not  always  a  task  that  is  easily  accomplished  when  evaluating  science. 
The  perception  is  that  science  will  lead  to  a  single  appropriate  policy  decision.  Un- 
fortunately, science  does  not  provide  that  single  irrefutable  answer,  the  magic  bul- 
let that  will  drive  decision-making.  Almost  any  review  of  the  science  surrounding 
a  problem  will  lead  to  multiple  methods  by  which  control  may  be  approached.  The 
interpretation  of  the  science  may  be  able  to  rank  the  various  alternatives  as  to  the 
strength  of  one  control  policy  versus  another.  In  the  past,  the  SAB  has  avoided 
these  value  judgements.  However,  the  Agency  as  well  as  Congress  is  asking  us  more 
and  more  frequently  to  help  weigh  the  science  in  regard  to  strengths  and  weak- 
nesses and  evaluate  these  characteristics  as  they  influence  decision-making.  Eco- 
nomic reviews,  advisory  documents  such  as  Reducing  Risks  and  Beyond  the  Horizon 
take  the  Board  into  the  policy  process  and  beyond  their  original  role  of  watchdog 
and  critic  of  the  science  within  the  agency. 

REDUCING  RISK  1990:  EPA  RESPONSE 

A  review  of  several  important  documents  reflect  some  of  the  changes  in  direction 
of  the  agency.  These  include  "Unfinished  Business"  which  was  produced  by  EPA  in 
1987  and  was  reviewed  by  the  SAB  and  the  SAB  initiated  document     Redu"ng 
Risk"  completed  in  1990  at  the  request  of  the  past  Administrator,  Mr.  Reilly.  Both 
of  these  reports  took  a  new  look  at  how  the  agency  should  decide  on  the  priority 
problems  using  a  risk-based  approach.  In  fact  the  SAB  Reducing  Risk  document 
grew  out  of  a  review  of  the  original  EPA  document.  The  SAB  undertook  to  review 
the  recommendations  of  "Unfinished  Business"  and  indicate  how  closely  their  selec- 
tions for  risk  priorities  agreed  with  the  ranking  reported  in  the  Agency  document; 
to  merge  the  rankings  of  cancer  and  non-cancer  risks  in  humans  and  then  to  de- 
velop a  combined  risk  ranking  which  included  both  human  and  ecological  outcomes 
in  a  single  priority  list;  to  describe  strategies  for  reducing  risks;  and  finally  to 
present  plans  for  improving  methods  for  assessing  and  ranking  risks  and  for  devel- 
opine  alternative  strategies  to  reducing  risks.  Thus,  with  these  two  documents  the 
Aeencv  had  begun  to  move  away  from  their  previous  posture  as  a  group  whose  locus 
was  to  manage  the  reduction  of  pollution  based  on  laws  which  governed  Agency  ac- 
tion and  move  to  a  new  role  which  dictated  that  EPA  examine  all  risks  from  the 
environment  and  then  decide  on  priorities  for  action  and  expenditure.  Ihe  bAB  ex- 
pressed concerns  that  some  of  the  Board's  recommendations  might  be  viewed  as  an 
attempt  to  influence  national  environmental  policy  and  that  even  offering  sugges- 
tions for  risk  management  strategies  also  might  be  construed  as  engaging  in  policy 
decisions  However,  the  SAB  indicated  that  the  suggestions  should  not  be  construed 
as  recommendations  "for  a  specific  policy  option  to  be  used  to  reduce  a  specific  envi- 
ronmental risk."  This  discussion  indicates  how  assiduously  the  SAB  adhered  to  a 
hands-off  posture  in  regard  to  involvement  in  policy  matters.  Perhaps  the  most  im- 
portant observation  in  the  document  was  the  statement  that  reducing  risk  is  not 
a  simple  matter  of  controlling  each  specific  pollutant  by  specific  laws  and  regulation 
but  modification  of  environmental  risk  involves  choice— choices  of  individuals  com- 
munities, industries,  nations,  and  the  world.  People  destroy  environments  and  cre- 
ate risks  through  individual  and  aggregate  activities.  Yet  the  report  recognizes  that 
the  public's  perception  of  important  risks  which  face  the  world  today  are  not  the 
same  as  those  of  informed  professionals  who  base  their  judgment  on  the  scientific 
evaluation  of  risks.  Industry  may  not  accept  either  view  but  offer  different  priorities 
and  choices.  Scientists  also  recognize  that,  if  a  different  group  of  equally  learned  sci- 
entists than  those  from  this  SAB  committee  had  been  convened  for  this  exercise,  the 
exact  list  and  priority  ranking  of  the  important  items  on  the  list  would  have  differed 

"The  reportwa*  note  worthy  in  several  ways:  The  highest  risk  category  included 
two  problems,  habitat  alteration  and  species  extinction  which  focused  directly  on  the 
destruction  of  components  of  the  environment  which  supported  human  health  and 
were  virtually  irreplaceable  if  destroyed.  The  committee  suggested  10  recommenda- 
tions including  the  targeting  of  efforts  to  the  areas  of  greatest  risk  reduction;  bal- 
ancing ecologic  and  human  risks,  developing  better  tools  for  economic  assessment 
of  environmental  values,  improving  wider  understanding  of  environmental  risks  ap- 
proaching controls  through  prevention  and  increasing  the  available  information 
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needed  to  assess  risks  and  evaluate  improvements  from  any  risk  management  ef- 
forts. All  the  recommendations,  if  accepted,  would  move  EPA  away  from  the  con- 
strictive and  fragmented  activities  which  had  been  the  focus  of  the  Agency  in  the 
past. 

Although  the  SAB  has  not  had  an  opportunity  to  formerly  evaluate  the  response 
of  the  EPA  to  "Reducing  Risk",  we  are  aware  of  activities  within  the  agency  and 
from  those  reports  can  give  a  general  assessment  of  the  response  of  the  Agency  to 
the  document  and  the  observed  changes  in  EPA  directions  to  meet  the  needs  identi- 
fied in  the  report.  This  informal  evaluation  suggests  that  EPA  has  started  to  imple- 
ment risk-based  decisions.  As  noted  above,  the  Agency  has  expanded  its  emphasis 
on  partnerships  designed  to  encourage  industry  to  find  environmentally  safe  options 
in  new  product  development  and  process  changes.  EPA  has  expanded  the  number 
of  comparative  risk  projects  involving  states  and  local  jurisdictions  and  groups.  The 
latter  activities  allow  local  stakeholders  to  rank  risks.  The  results  of  these  projects 
vary  depending  on  the  composition  of  the  groups  as  might  be  expected  and  on  the 
problems  in  the  local  areas.  This  evaluation  results  from  a  personal  review  but 
these  projects  will  be  evaluated  more  formally  as  part  of  the  proposed  risk  rating 
project  of  the  SAB  described  below.  EPA  scientists  are  beginning  to  build  the  con- 
cept of  uncertainty  analysis  into  their  risk  assessments  to  provide  a  better  evalua- 
tion of  the  variables  for  which  data  are  limited  and  how  much  each  of  these  factors 
impact  the  overall  variability  in  risk  assessment.  EPA  also  has  started  to  build  ap- 
propriate databases  to  assess  environmental  impacts  on  human  and  ecologic  health. 
The  Agency  is  making  them  available  for  use  by  interested  parties,  a  step  which 
will  help  strengthen  their  usefulness.  Of  course,  these  databases  are  not  perfect  at 
the  present  time.  They  need  more  refinement,  changes  and  reviews  before  they  will 
become  the  resources  we  need  for  evaluation.  The  NCI  development  of  cancer  reg- 
istries took  many  years  before  the  so-called  SEER  databases  were  advanced  to  the 
point  where  they  are  today.  Now  they  are  our  primary  tool  for  evaluating  the  inci- 
dence and  health  consequences  of  cancer  in  this  country.  The  development  of  envi- 
ronmental databases  is  far  more  complicated  and  the  data  more  difficult  to  collect. 
Yet  all  scientists  have  urged  the  Agency  to  persist  in  this  activity  because  the  data 
are  essential  for  evaluation  of  programs  and  surveillance  for  possible  environmental 
problems.  The  "Reducing  Risk"  document  stressed  the  concept  of  primary  prevention 
of  pollution  instead  of  "end-of-pipe"  controls  as  the  preferred  approach  for  environ- 
mental problems.  Although  it  appears  that  EPA  agrees  in  principle  with  this  direc- 
tion, implementation  is  more  difficult  and  evaluation  of  effectiveness  of  such  preven- 
tive measures  an  even  greater  challenge.  To  anticipate  a  problem  from  a  chemical 
before  it  actually  happens  and  then  to  measure  the  effectiveness  of  not  having  uti- 
lized that  chemical  is  an  unusual  situation  which  does  not  appear  too  often.  How- 
ever, examples  of  forms  of  prevention  might  describe  a  situation  where  a  known  risk 
does  exist  as  from  combustion  of  fossil  fuels,  and  to  lower  the  environmental  risks, 
alternative  fuels  are  substituted.  These  are  approaches  which  EPA  has  tried  to  pro- 
mote. 

STRATEGIC  PLANS 

These  observations  would  indicate  that  EPA  has  moved  to  change  the  focus  of  the 
Agency  to  one  which  sets  risk-based  priorities  while  maintaining  a  monitoring  sys- 
tem to  assure  compliance  to  regulations.  This  is  what  the  SAB  envisioned  as  EPA's 
role.  However,  the  Agency  has  some  difficulty  in  submitting  strategic  plans  and 
budgets  for  the  entire  agency  which  reflect  the  importance  of  risk-reduction  prior- 
ities. The  SAB  committee  charged  with  budget  reviews  has  problems  getting  EPA 
to  submit  a  budget  which  clearly  denotes  the  activities  surrounding  risk-reduction 
activities.  Thus,  it  has  been  difficult  to  assess  the  EPA's  actions  and  accountability. 
The  problem  is  not  surprising  since  the  organization  is  structured  around  the  laws 
which  it  must  regulate,  namely  air,  water  and  pesticides.  The  lack  of  information 
on  the  specific  risks  which  are  funded  under  each  section  of  the  budget  does  make 
it  difficult  for  Congress  to  try  to  make  reductions  by  cutting  programs.  However, 
the  problem  is  similar  to  that  seen  in  other  organizations,  such  as  a  university 
which  has  been  built  around  a  structure  based  on  professional  expertise  (as  the  uni- 
versity) or  specific  areas  of  interest  (as  media  in  EPA  or  organ  systems  as  urology 
or  orthopedics  in  hospitals).  It  is  not  only  difficult  to  identify  specific  programs  in 
such  a  division  but  also  especially  hard  to  identify  programs  where  the  activity  cuts 
across  multiple  divisions.  This  is  a  common  problem  in  budgeting  for  graduate  stu- 
dent education  which  is  multidisciplinary.  EPA  needs  to  consider  the  best  way  to 
present  strategic  plans  and  budgets  to  reflect  their  changing  directions  to  Agency- 
wide  risk-reduction  strategies. 
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BUDGETS 


Congressional  review  of  the  budget  of  EPA  sees  a  large  Agency  which  receives  a 
high  level  of  criticism  from  the  industry,  states,  environmental  organizations  and 
the  public,  which  is  growing  in  financial  demands  and  which  does  not  present  a 
clear-cut,  long-range  strategic  plan.  Since  the  country  needs  to  constrain  budgets, 
this  is  a  highly  vulnerable  Agency  in  which  to  make  funding  cuts.  EPA  responds 
to  such  budget  cuts  generally  by  abandoning  the  smallest  programs  in  terms  of 
staff,  any  new  programs  and  those  that  are  most  controversial.  Often  the  programs 
cut  are  those  which  might  give  us  important  information  about  future  problems. 
This  may  not  be  the  right  decision  but  it  is  the  easiest.  The  Agency  cannot  simply 
decide  that  it  will  reduce  the  10  regional  EPA  offices  to  4.  It  cannot  simply  remove 
support  for  programs  required  to  carry  out  legislative  mandates.  So  the  current  ac- 
tion is  the  simplest  expediency.  Therefore,  I  agree  that  the  Agency  needs  a  strategic 
plan  and  one  that  wul  encompass  potential  future  needs  to  preserve  the  environ- 
ment and  they  need  to  present  budgets  which  clearly  focus  on  those  plans.  But  Con- 
gress must  also  recognize  that  the  task  with  which  the  Agency  was  charged  about 
20  years  ago  is  not  a  shrinking  but  a  growing  problem.  Therefore,  the  costs  are  not 
going  to  get  smaller  but  will  increase.  Nobody  likes  the  idea  of  paying  to  get  the 
environment  back  to  a  healthy  state  and  then  to  keep  it  that  way.  The  public  and 
Congress  is  just  like  industry  in  this  respect.  Everybody  thinks  this  should  not  be 
an  on-going  and  growing  cost  of  doing  business  and  living  the  life-style  to  which  we 
are  accustomed.  But  it  is. 

The  Agency  could  develop  some  efficiencies  which  might  restrain  the  growth  of 
the  budget.  One  suggestion  is  to  place  more  control  back  in  the  hands  of  states  to 
implement.  Some  nation  wide  set  of  rules  or  guidelines  must  exist  since  the  environ- 
ment, air,  water,  soil,  do  not  stop  at  the  borders  of  jurisdictions.  In  fact,  as  you 
know,  EPA  has  taken  that  route  and  developed  standards  for  air  and  water,  for  ex- 
ample, but  states  must  implement  the  plans  for  control.  This  reduces  costs  to  the 
federal  government  but  has  led  to  the  new  cry  of  local  jurisdictions  against  "un- 
funded mandates".  We  are  just  beginning  to  recognize  the  impact  that  humans  have 
on  the  environment.  The  problems  are  not  going  to  get  smaller  or  cheaper.  There- 
fore, we  are  faced  with  decisions  and  hard  ones  about  just  what  we  will  pay  for  to 
preserve  a  healthy  environment.  Improved  efficiency  of  EPA  activities  will  require 
modifications  in  current  legislation  to  provide,  for  more  comprehensive  and  all  en- 
compassing view  of  the  environment.  For  example,  this  may  be  the  time  to  consider 
whether  we  should  not  redirect  money  from  Superfund  activities  into  higher  risk 
priority  items.  The  cry  for  better  science  will  not  solve  all  the  problems  regarding 
environmental  policies.  Science  can  collect  information,  identify  limitations  in 
knowledge,  and  provide  interpretations  based  on  judgement  as  to  where  priorities 
might  best  be  set  scientifically  but  there  are  usually  many  options  which  require 
choice.  Should  these  decisions  rest  solely  on  a  federal  agency?  Probably  not,  since 
it  requires  the  input  of  the  stakeholders  which  may  be  better  represented  by  Con- 
gress. Thus,  the  decision  must  be  made  by  a  combination  of  people,  to  determine 
what  our  environment  will  look  like  in  the  mid-2 1st  century.  You  have  already  faced 
the  problem  that  health  care  costs  have  become  one  of  our  biggest  issues  as  tech- 
nology has  provided  the  population  with  better  medical  care,  prolonged  life  and  in- 
creased individuals'  health  costs.  It  is  a  growing  financial  burden  which  must  be 
carried  by  some  portion  of  the  U.S.  economy.  The  environment  is  a  similar  problem. 
With  continued  population  growth  worldwide  and  an  improved  lifestyle  the  demands 
for  our  environmental  resources  grow  and  contamination  of  the  environment  in- 
creases. EPA  has  only  started  to  examine  the  problems  that  exist.  Each  new  prob- 
lem demands  new  financial  support.  We  might  hope  that  we  could  get  rid  of  the  old 
problems  thus  eliminating  the  costs  in  the  budget.  But  with  most  environmental 
problems,  we  cannot  completely  eliminate  the  culprit  as  a  chemical  and,  even  if  we 
do  eliminate  one  chemical  as  a  pesticide,  another  comes  along  to  replace  it  in  con- 
taminating soil  and  water.  So  a  program  must  be  constantly  in  place  to  monitor  new 
pesticides  and  determine  levels  on  foods.  As  industry  becomes  more  efficient  in  de- 
veloping these  chemicals,  the  program  must  grow  to  assure  safety  of  the  agents. 
Shifting  the  burden  of  implementation  and  monitoring  of  programs  to  the  states, 
while  an  appropriate  step,  shifts  the  financial  burden  to  another  place  in  the  econ- 
omy. Thus,  the  maintenance  of  a  viable  environment  for  the  future  as  well  as  the 
cleanup  of  the  environmental  mistakes  of  the  past  is  part  of  the  growing  costs  for 
the  economy.  The  nation  as  a  whole  must  make  decisions  about  how  it  will  approach 
this  future  economic  burden.  The  problem  will  require  some  innovative  economic 
and  strategic  planning  and  some  hard  decisions  for  the  future  before  we  suffer  the 
same  fate  as  the  health  care  system.  A  knee-jerk  approach  to  the  problem  which 
cuts  EPA's  budget  in  the  hope  that  with  less  money  you  will  save  these  environ- 
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mental  costs  or  that  the  costs  will  revert  to  others  is  not  the  answer.  Inefficiencies 
in  the  EPA  can  be  corrected  but  the  costs  for  the  environment  will  continue  to  grow. 
We  must  develop  plans  which  allow  us  to  identify  new  problems,  develop  the  science 
to  address  that  problem,  and  then  plan  for  the  long-term  handling  of  such  a  prob- 
lem, and  finally  the  phase  down  of  activity  to  end  in  a  maintenance  mode.  We  have 
not  done  a  good  job  to  date  in  the  overall  planning  of  environmental  controls  for 
a  problem  from  the  beginning  at  identification  to  the  end  in  maintenance.  We  must 
plan  for  policies  and  science  needed  to  control  currently  identified  environmental 
hazards  and  then  plan  for  the  monitoring  and  evaluation  of  the  controls  of  those 
problems  as  a  future  phase  down  of  activity.  This  type  of  planning  is  still  not  part 
of  the  routine  activities  of  the  agency.  Various  committees  who  have  looked  at  the 
issue  of  controlling  environmental  risks  have  recommended  this  approach  to  plan- 
ning for  control,  a  life-cycle  approach  from  identification  to  remediation  to  final 
maintenance  controls.  But  none  of  these  activities  have  made  the  hard  choices  as 
to  which  parts  of  the  environmental  problems  will  be  ignored  in  order  to  reduce 
costs  for  the  federal  government,  states  and  local  jurisdictions,  industries  and  indi- 
viduals. 

REVIEW  OF  RISK  PRIORITIES 

EPA  and  the  Congress  simultaneously  have  requested  that  the  SAB  examine  the 
risk  priorities  of  the  Agency  again.  This  review  would  not  be  directed  to  an  assess- 
ment of  the  organization  of  the  Agency  as  was  the  focus  of  the  NAPA  review  but 
rather  a  review  of  the  scientific  data  which  permits  the  setting  of  risk  rankings  for 
both  human  and  ecological  risks,  an  integration  of  those  rankings,  an  examination 
of  the  multiple  feasible  management  options  for  those  risks  and  finally  an  examina- 
tion of  the  economics  of  the  designated  options.  The  last  steps  were  not  a  major  part 
of  the  risk  ranking  done  in  1990  under  Reducing  Risk.  The  purpose  of  the  activity 
is  to  inform  the  Agency  regarding  the  appropriate  ranking  of  various  priorities  for 
risk  reduction  based  on  the  combined  perception  of  a  group  of  scientists.  The  EPA 
has  also  created  a  Task  Force  on  Planning,  Budget,  Accountability  and  Evaluation 
which  has  met  with  various  committees  of  the  SAB  to  acquaint  the  Board  with  its 
plans  and  directions.  This  group  also  will  be  examining  Agency  priorities.  The  SAB 
will  meet  for  the  first  time  this  month  in  planning  for  this  new  report.  Since  the 
work  of  these  committees  is  just  beginning,  Congress  could  provide  important  direc- 
tions in  terms  of  what  information  they  would  like  to  see  from  this  committee, 
which  might  further  their  decision-making  in  regard  to  environmental  matters.  At 
present  the  plan  is  to  have  a  human  health  committee  and  an  ecology  committee 
which  will  decide  on  priorities  in  each  area  first  and  then  move  to  create  a  joint 
set  of  priorities.  The  Risk  Reduction  Options  Committee  will  examine  the  possible 
options  and  extent  of  risk  reduction  possible  for  each  option  but  only  for  selected 
high  risks.  Finally  the  Economics  Committee  will  examine  the  potential  costs  associ- 
ated with  these  proposed  options.  The  committees  will  identify  uncertainties  associ- 
ated with  the  risks  and  the  quality  of  data  used  in  making  the  priority  decisions. 
The  exercise  will  not  consider  what  outcomes  will  be  used  for  evaluation  of  the  suc- 
cess of  an  option  other  than  compliance  with  a  standard  nor  will  it  consider  the  op- 
tions for  a  phase-down  or  maintenance  activity  to  control  future  environmental 
risks.  The  entire  exercise  is  a  very  comprehensive  endeavor  with  a  focus  on  current 
problems.  Thus,  the  best  that  the  committees  can  hope  to  do  in  the  time  available 
is  to  focus  on  a  few  of  the  problems  and  develop  methods  which  might  be  extended 
to  other  risks  in  the  future. 

Senator  Bond.  Well,  thank  you  very  much,  Dr.  Matanoski.  It  cer- 
tainly is  very  helpful,  and  your  entire  statement  will  be  made  a 
part  of  the  record.  That  will  take  a  good  bit  of  study  on  it,  and  we 
certainly  appreciate  your  highlighting  it. 

We  were  joined  this  morning  by  the  chairman  and  the  ranking 
member  of  the  authorizing  committee,  and  now  we  are  very  pleased 
to  be  joined  by  the  chairman  of  the  Appropriations  Committee.  And 
I  would  like  to  call  on  Chairman  Hatfield  for  any  comments  and/ 
or  questions  he  may  wish  to  ask. 

Mr.  Chairman,  welcome. 

Chairman  Hatfield.  Thank  you.  Let  me  not  intrude  into  your 
normal  procedure  here.  If  you  want  to  proceed  in  terms  of  ques- 
tions and  so  forth,  I  can  wait. 
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REDUCING  RISK  REPORT 


Senator  BOND.  All  right,  sir. 

Dr.  Matanoski,  in  the  fiscal  year  1996  EPA  appropriations  com- 
mittee report,  we  had  asked  the  Science  Advisory  Board  to  update 
the  1990  "Reducing  Risk"  report.  Obviously  we  did  not  get  a  bill 
signed,  but  can  you  describe  how  you  would  go  about  this  effort? 
Any  ideas  you  see  on  how  the  final  report  might  differ  from  the 
earlier  one  and  how  the  final  report  should  be  used  by  EPA  in  its 
decisionmaking? 

Dr.  Matanoski.  Well,  it  is  nice  that  you  ask,  because  we  just 
were  talking  about  this,  this  morning.  The  Agency,  as  well,  has 
asked  us  to  update  "Reducing  Risk,"  so  we  have  dual  clients  for 
this  particularly 

Senator  Bond.  Well,  our  heart  is  in  the  right  place,  even  if  the 
law  is  not  there.  So  please  know  that  we  would  like  to  have  it.  So, 
whatever  way  we  get  it  there. 

Dr.  Matanoski.  So  we  definitely  are  going  ahead.  What  I  see 
that  is  going  to  be  different  from  what  we  had  before  is  that  we 
will  be  able  to — we  have  promised,  by  the  members  of  the  commit- 
tees, as  we  were  looking  at  them  this  morning,  they  will  try  to 
rank  these  risks  now  across  ecological  effects  as  well  as  across 
human  health  effects,  to  rank  them  in  some  way  where  we  can  look 
at  them  as  a  whole,  rather  than  individual  risks. 

The  second  thing  is  that  we  are  going  to  look  at  potential  risk 
options,  risk  reduction  options,  which  was  not  done  as  extensively 
in  the  last  report  perhaps.  And  we  have  the  cooperation  and  activ- 
ity of  the  Economics  Committee,  who  are  going  to  look  at  the  po- 
tential of  the  economic  impact  of  doing  certain  kinds  of  options,  and 
the  limits  to  what  the  economics  can  actually  measure — the  bene- 
fits and  the  economic  losses  that  may  take  place  because  of  certain 
options. 

We  also  would  like  to  address — and  this  is  a  little  bit  harder — 
we  would  like  to  address  just  how  far  science  can  go  in  your  deci- 
sionmaking, and  when  the  hard  question  becomes  one  that  has  to 
be  answered  by  different  groups,  by  the  constituencies  perhaps  of 
the  local  areas,  by  the  States,  and  by  the  Congress  themselves,  in 
terms  of  where  they  are  willing  to  do  some  of  the  interventions. 
And  that  is,  more  or  less,  what  the  framework  of  the  report  is 
going  to  be. 

USE  OF  SCIENCE  AT  EPA 

Senator  BOND.  At  last  year's  NAPA  hearing,  Dr.  Jonathan 
House,  the  NAPA  project  chair,  testified  that  science  should  be 
used  to  do  a  better  job  informing  policy  choices  at  EPA.  To  what 
extent  really  can  EPA  use  science  to  prioritize  activities,  and  what 
improvements  do  you  see  need  to  be  made  in  this  area? 

Dr.  Matanoski.  Well,  I  think  there  needs  to  be  more  of  a  look 
at  where  the  science  ends  actually.  The  science  very  often  has  huge 
holes  in  it,  and  there  are  no  right  or  wrong  answers  to  any  of  the 
science.  So  there  is  two  problems  here:  first,  missing  information; 
and  the  second  one  is  information  which  does  not  give  you  a  clear 
answer  one  way  or  the  other  when  there  are  multiple  options  for 
solving  it.  Very  often,  the  answer  comes  from  the  technology.  How 
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far  has  the  technology  gone?  How  far  has  the  management  gone  in 
being  able  to  change  the  outcome  and  set  the  priority? 

So  there  are  two  ways  at  which  to  come  at  it:  one  in  terms  of 
the  risk,  and  second,  in  terms  of  what  is  available  in  order  to  solve 
for  the  problem.  And  both  of  those  should  be  used  extensively. 

The  EPA,  in  general,  has  done  that  in  almost  all  of  their  deci- 
sionmaking. And  they  bring  them  to  us.  And  when  we  find  they 
have  not  done  what  we  think,  we  usually  tell  them  to  go  back  to 
the  drawing  board;  we  think  you  should  start  again. 

Could  it  be  done  better?  Probably  it  needs  a  wider  thinking,  a 
broader  thinking,  perhaps,  than  what  we  have  at  the  present  time. 
And  we  are  trying  to  do  that. 

POSSIBLE  DISINVESTMENTS 

Senator  Bond.  Having  said  that,  are  there  specific  programmatic 
areas  where  you  believe  EPA  should  be  diverting  resources  away 
relative  to  the  risk  of  the  particular  environmental  problems,  based 
on  a  scientific  judgment?  Do  you  see  areas  where  disinvestment 
could  benefit  actions  in  higher-risk  areas? 

Dr.  Matanoski.  Now,  that  is  very  hard  for  me  to  answer.  We 
never  look  at  the  program  from  the  standpoint  of  could  we  divest 
of  an  area.  And  I  think  when  you  talk  about  divesting  from  an 
area,  stopping  some  activities  in  that,  you  have  to  begin  to  think 
about  what  do  I  do  as  the  maintenance  in  that  area,  when  I  do  di- 
vest. 

Senator  Bond.  Yes. 

Dr.  Matanoski.  I  mean  you  are  well  aware  of 

Senator  Bond.  You  need  to  hold  it? 

Dr.  Matanoski.  Yes;  that  is  right. 

Senator  Bond.  Because  as  new  risks  develop,  regardless  of  how 
big  the  pie  is,  it  can  be  three  times  as  large  as  it  is  now  or  even 
less,  but  in  any  process,  as  new  conditions  develop,  you  are  going 
to  have  changing  priorities,  and  you  are  going  to  have  to  place 
more  emphasis  in  one  area  and  less  in  the  other? 

Dr.  Matanoski.  Right. 

Senator  Bond.  And  I  just  wondered  if  you  have,  and  I  suppose 
you  individually  have  taken  a  look  at  some  of  them,  and  can  you 
see  anywhere  there  is  risk  that  is  less  than  might  be  warranted  by 
the  amount  of  resources  committed  to  it? 

Dr.  Matanoski.  I  could  not  pinpoint  any  program.  What  I  could 
say  to  you,  though,  is  that  I  think  that  there  is  a  thinking,  in  terms 
of  where  we  can  drop  a  program,  where  we  begin  to  think  about 
dropping  programs — not  dropping  them  out  entirely,  but  putting 
them  into  a  maintenance  mode. 

Senator  Bond.  Like  the  smallpox? 

Dr.  Matanoski.  Yes;  we  have  begun  to  talk  about  life  cycle.  You 
know,  what  is  the  life  cycle  of  a  risk?  You  start  out  with  nothing 
but  a  little  bit.  Maybe  something  is  going  on.  The  hormonal 
disrupters  they  are  talking  about  now  in  terms  of  pesticides.  When 
do  you  start  to  add  more  money  to  it?  When  do  you  then  decide 
that  that  is  all  you  have  to  do?  And  maybe  now  the  only  thing  you 
need  to  do  is  test  any  new  chemicals  which  are  coming  from  the 
industry,  in  terms  of  whether  they  are  hormone  disrupters  or  not. 
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And  that  would  be  the  end  of  that  program,  as  far  as  EPA  was  con- 
cerned, except  for  a  monitoring  program  on  the  chemicals. 

That  is  the  kind  of  thing  we  should  begin  to  think  about.  But 
when  we  start  anything,  as — well,  tuberculosis  is  an  example  I 
think  that  is  very  clear.  We  put  a  huge  program  into  tuberculosis 
several  years  ago.  We  vaccinated  and  we  tested.  Then  we  vac- 
cinated in  cities  and  so  forth.  And  then  we  stopped.  We  did  not  do 
any  more  monitoring  for  tuberculosis.  Even  in  cities,  we  virtually 
stopped  tuberculin  testing.  And  then,  all  of  a  sudden,  now,  we  have 
got  an  epidemic  of  tuberculosis  on  our  hands  again.  Part  of  it  is 
coming  from  AIDS,  but  part  of  it  is  just  coming  from  a  lack  of  care 
and  an  appropriate  monitoring  system. 

The  Agency  has  not  been  in  existence  that  long  to  have  very 
many  programs  that  are  phasing  out,  but  certainly  that  needs  to 
be  part  of  planning  for  the  Agency  for  the  future. 

Can  I  give  you  an  example  of  a  program  that  I  think  you  do  not 
need,  you  could  cut  today?  No;  I  cannot  do  that. 

GROUND  WATER  POLLUTION  RANKING 

Senator  BOND.  Just  for  my  own  personal  information,  I  am  very 
much  surprised,  in  your  ranking  the  high-risk  problems,  the  me- 
dium-risk problems,  and  the  relatively  low-risk  problems,  that  the 
1990  report,  has  low-risk  problems  as  ground  water  pollution.  Now, 
I  had  assumed,  as  a  nonscientist  and  based  on  a  lot  of  discussions 
I  had  that  the  ground  water  is  vitally  important  in  providing  drink- 
ing water  in  many  areas,  and  once  it  is  contaminated,  it  is  so  dif- 
ficult to  clean  up.  Can  you  just  give  me  90  seconds  of  why,  from 
a  scientific  view,  ground  water  pollution  is  a  low  risk? 

Dr.  Matanoski.  Well,  when  they  were  doing  their  risk,  they  were 
looking  at  two  parts  of  it.  First,  the  number  of  people  who  were 
likely  to  be  affected  by  it.  And  ground  water  contamination  is  still 
a  localized  kind  of  problem,  and  so  it  is  not  always  universal,  and 
so  the  actual  number  of  people  involved  is  small. 

Senator  Bond.  So  the  exposure  is  small? 

Dr.  Matanoski.  The  number  of  people  exposed  may  be  small. 

Senator  Bond.  But  the  risk  could  still  be 

Dr.  Matanoski.  Could  be  huge. 

Senator  Bond.  OK. 

Dr.  Matanoski.  And  we  were  talking  today,  low-priority  risks,  in 
some  cases,  are  easy  to  take  care  of.  And  if  you  took  care  of  all  of 
the  low-priority  risks,  you  might  end  up  with  more  bang  for  your 
bucks  than  you  did  by  trying  to  do  something  about  global  warming 
or  the  ozone  in  the  atmosphere.  Because  it  may  be  easier  to  take 
care  of  some  small,  local  problems  than  it  is  to  take  care  of  all  of 
them — you  know  some  huge  problem. 

So  you  need  to  be  able  to  balance  that,  and  you  need  to  be  flexi- 
ble enough  to  begin  to  think  about  it,  and  especially  you  need  to 
be  able  to  think  about  it  from  the  standpoint  of  a  local  site.  Be- 
cause nationally,  that  is  the  way  this  report  is. 

Senator  Bond.  Yes,  OK. 

Dr.  Matanoski.  "Reducing  Risk"  is  a  national  report.  When  you 
begin  to  think  about  what  it  means  at  your  State  level,  at  your 
local  jurisdiction,  that  may  be  the  most  important  thing. 
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Senator  Bond.  So  it  is  literally  the  exposure,  the  number  of  peo- 
ple exposed  to  it.  But  when  you  take  a  look  at  the  narrow  area, 
the  ground  water  pollution  for  that  area 

Dr.  Matanoski.  It  could  be  huge. 

Senator  Bond.  OK. 

Dr.  Matanoski.  Yes. 

ENVIRONMENTAL  INDICATORS 

Senator  Bond.  Well,  that  helps  me.  Thank  you. 

Finally,  EPA  has  become  accustomed  to,  as  many  people  say, 
using  bean  counts  as  the  yardstick  of  progress.  And  the  use  of  real 
environmental  indicators  to  analyze  how  the  state  of  the  environ- 
ment has  changed,  based  on  EPA  activities,  is  still  rather  limited. 
What  kind  of  opportunities  do  you  see  to  do  work  in  this  area?  How 
high  a  priority  should  it  be?  What  do  you  see  as  the  prospects  for 
using  this  as  a  standard  for  performance-based  systems  and  judg- 
ments by  EPA  and  of  EPA? 

Dr.  Matanoski.  There  is  no  easy  answer  to  that  question,  but  I 
will  tell  you  the  first  answer  is  that  a  regulatory  agency  is  likely 
to  be  a  bean-counting  agency.  And  EPA's  roots  are  in  regulation. 
And  so  one  part  of  the  Agency's  activities  are  regulation.  So  you 
find  out  who  complies  with  your  regulation  and  who  does  not.  And 
you  take  them  to  court  when  they  do  not  comply  and  all  that  sort 
of  thing. 

So  they  have  that  part  of  the  arena.  What  I  have  seen  in  the  last 
little  while  is  they  are  moving  away  from  that  part  of  the  arena. 
And  that  is  why  they  are  asking  the  Science  Advisory  Board  to 
produce  reports  for  them  that  are  a  different  kind  of  thinking.  In- 
stead of  regulation,  what  are  the  options? 

And  I  am  not  sure  you  know  how  much  is  going  on.  It  is  really 
amazing,  the  movement  they  have  had  to  these  comparative  risk 
groups,  in  which  States  are  involved  in  the  thinking  about  what 
the  priorities  should  be,  and  allowed  to  set  priorities.  They  have 
partnerships  with  industry,  where  industry  is  beginning  to  think 
about  how  they  might  do  their  job  better  without  having  a  regula- 
tion. 

These  kinds  of  movements  are  totally  out  of  the  range  of  bean 
counting.  The  problem  is  that  we  are  not  sure  exactly  how  to  meas- 
ure the  outcomes  of  those.  Because  it  depends  on  what  you  want 
to  include  as  the  evaluation.  How  do  you  evaluate  those?  And  valu- 
ation is  going  to  be  one  of  the  issues  that  we  get  to  in  this  report, 
we  hope,  and  the  problems  of  valuation.  I  think  that  is  what  you 
need,  how  do  you  evaluate  these  things? 

Senator  Bond.  I  asked  that  question,  because  we  asked  Director 
Gade  about  that  today,  about  how  easy  it  was  to  find  performance- 
based  standards.  And  she  said  what  I  had  suspected,  and  what  I 
had  found  back  many  years  ago  when  I  tried  to  bring  performance- 
based  auditing  to  State  government.  It  is  a  great  concept,  but  when 
you  try  to  apply  it,  it  is  not  nearly  as  simple  as  you  thought  it  was 
going  to  be. 

Dr.  Matanoski.  Exactly. 

Senator  Bond.  Chairman  Hatfield,  do  you  have  any  questions  for 
this  witness? 
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Chairman  Hatfield.  No;  I  do  not.  Thank  you  very  much  for  your 
testimony. 

Senator  Bond.  Dr.  Matanoski,  thank  you  so  much,  we  certainly 
appreciate  it. 

As  the  Science  Advisory  Board  develops  further  reports  and  re- 
sponses, we  look  forward  to  hearing  those.  We  very  much  appre- 
ciate your  time  in  being  able  to  tap  into  your  knowledge  and  exper- 
tise. It  is  a  pleasure  to  hear  from  you,  and  we  are  delighted  to  have 
you  here. 

Thank  you  so  much  for  coming. 

Dr.  Matanoski.  Thank  you  very  much  for  inviting  me. 

Senator  Bond.  Mr.  Hansen,  would  you  please  come  forward? 

Mr.  Chairman,  do  you  want  to  make  some  comments? 

STATEMENT  OF  MARK  O.  HATFIELD 

Chairman  Hatfield.  Thank  you,  Mr.  Chairman. 

I  first  of  all  want  to  commend  you  for  calling  this  hearing  on  en- 
vironmental protection  activities  of  the  Federal  Government,  be- 
cause it  is  a  critical  issue  that  must  be  addressed  as  we  deal  with 
the  constraints  in  this  discretionary  budget.  I  would  like  to  point 
out  that  we  are  reaching  another  deadline  in  the  appropriations 
process — March  15 — when  the  current  continuing  resolution  ex- 
pires. 

Mr.  Chairman,  I  do  not  know  how  to  put  this  except  to  say  that 
I  am  sure  that  the  passionate  political  debate  on  environmental  is- 
sues will  continue  for  quite  some  time  in  the  future.  The  task  at 
hand,  as  we  are  5  months  into  the  new  fiscal  year  with  a  continu- 
ing resolution,  is  that  we  have  to  find  some  way  to  break  this  dead- 
lock that  we  find  ourselves  in,  and  not  only  for  this  subcommittee, 
but  for  other  subcommittees,  in  the  product  of  their  work. 

I  think  this  is  especially  an  urgent  problem  as  it  involves  the  En- 
vironmental Protection  Agency.  Because  of  the  present  constraint 
that  is  upon  that  Agency  under  the  continuing  resolution,  they  will 
soon  be  forced  to  implement  disruptive  and  counterproductive  em- 
ployee furloughs  and  contract  terminations.  And  I  do  not  think  that 
anybody  wants  to  see  that  happen  in  this  very  important  Agency. 

I  say  this  because  I  think  there  are  too  many  people  who  see  this 
particular  budget  debate  in  overly  simplistic  terms.  The  negotia- 
tions and  the  compromises  we  have  urged  is  not  an  attempt  to 
water  down  principles  or  policies.  Rather,  we  are  talking  about 
achieving  an  agreement  in  order  to  continue  an  effective  environ- 
mental program  for  the  balance  of  this  year — I  suppose  you  could 
say  the  short  term  and  the  long  term  of  the  issue — but,  neverthe- 
less, I  think  that  we  ought  to  recognize  that  we  have  to  move  this 
Agency  into  some  stability.  Because  to  live  in  the  fear  of  further 
disruptive  shutdowns,  furloughs  and  RIF's,  the  continuing  deadlock 
is  the  worst  possible  outcome  of  those  who  advocate  strong  environ- 
mental protection  policies.  It  is  counterproductive. 

And  so  I  want  to  commend  you  and  former  Chairman  Mikulski 
for  your  tireless  efforts  in  this  particular  bill,  and  over  the  years 
that  you  have  been  on  this  committee. 

I  would  urge  especially  the  administration,  and  our  House  col- 
leagues, to  preach  these  responsibilities  with  the  same  spirit  of 
compromise  and  dedication,  and  we  will  soon  find  agreements  on 
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these  issues  and  enact  this  measure.  We  have  to  move  soon  upon 
the  daunting  task  of  the  1997  appropriations  process,  as  the  chair- 
man knows. 

I  want  to  welcome  particularly  Fred  Hansen,  the  Deputy  Admin- 
istrator of  EPA,  to  this  hearing.  I  advocated  his  appointment  on 
the  basis  of  his  outstanding  track  record  in  the  State  of  Oregon, 
where  he  bridged  widely  divergent  policy  differences  and  managed 
to  work  toward  consensus  on  very  sensitive  and  controversial  is- 
sues. We  are  known  as  an  environmental  State,  but  we  did  not 
achieve  that  without  a  lot  of  debate,  a  lot  of  effort,  and  Fred  Han- 
sen was  at  the  center  of  most  of  that. 

Now,  I  think  that  those  are  characteristics  indigenous  to  our 
State  of  Oregon,  and  somewhat  endangered  elsewhere.  That  is,  the 
spirit  of  compromise  and  consensus  building.  But  if  anybody  can  do 
it,  Mr.  Chairman,  I  want  to  say  the  skills  that  are  urgently  needed 
now  as  we  find  a  common  solution  to  this  budgetary  impasse  I  be- 
lieve are  possessed  by  Fred  Hansen.  I  am  convinced  that  Fred  Han- 
sen and  you  and  Barbara  Mikulski  and  I  could  sit  down  and  re- 
solve this  very  quickly,  with  a  common  agreement.  But  I  do  not 
know  that  we  three  or  four  would  be  the  only  ones  involved  in  this 
procedure. 

And  so  I  want  to  welcome  Fred  Hansen  to  this  hearing,  and  com- 
mend the  chairman  for  your  doggedly  determined  leadership  in 
reaching  a  solution. 

Senator  BOND.  Thank  you,  Mr.  Chairman. 

Mr.  Hansen,  welcome.  Glad  to  have  you  with  us. 

STATEMENT  OF  FRED  HANSEN 

Mr.  Hansen.  Thank  you. 

Thank  you,  Mr.  Chairman.  For  the  record,  I  am  Fred  Hansen, 
the  Deputy  Administrator  of  the  Environmental  Protection  Agency. 
With  me  is  Kathryn  Schmoll,  the  Comptroller  for  the  Environ- 
mental Protection  Agency. 

Mr.  Chairman,  and  Senator  Hatfield,  I  thank  you  very  much  for 
those  very  kind  words.  As  we  know,  coming  from  a  State  that  we 
both  love  very  much,  it  is  a  special  place  and  it  takes  special  efforts 
to  protect  it,  as  we  have. 

I  have  submitted  for  the  record  my  written  statement  and  other 
supporting  information.  I  would  like  to  make  a  brief  oral  state- 
ment, if  that  would  be  all  right. 

Senator  Bond.  Thank  you,  we  will  accept  the  full  statement,  the 
letter,  and  the  other  materials  which  we  have  had  an  opportunity 
to  review  and  to  discuss  previously.  And  I  know  my  colleagues  on 
this  committee  are  looking  forward  to  reading  all  the  material  care- 
fully. 

Mr.  Hansen.  Thank  you. 

I  welcome  the  opportunity  to  be  able  to  be  here.  In  particular, 
I'd  like  to  thank  Chairman  Bond  and  Senator  Mikulski,  for  inviting 
me  to  testify  on  a  matter  of  critical  importance  to  our  environ- 
mental and  economic  future.  The  question  is  this:  How  do  we  im- 
prove our  system  of  protecting  public  health  and  our  environment 
so  that  we  can  get  more  protection  at  less  cost? 

Our  system  of  environmental  safeguards  has  been  in  place  for  25 
years,  and  it  has  proven  remarkably  successful.  Yet  to  build  on 
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past  environmental  gains  and  to  meet  the  complex  environmental 
challenges  of  the  future,  the  system  must  change,  must  improve. 

President  Clinton  initiated  a  program  of  comprehensive  change 
at  the  Agency,  with  the  "National  Performance  Review,"  and  his  di- 
rective, Reinventing  Environmental  Regulation,  which  was  issued 
in  March  1995. 

Fundamental  change  is  underway  at  EPA.  That  change  reflects 
the  recommendations  made  by  the  National  Academy  of  Public  Ad- 
ministration [NAPA]  in  the  study  that  they  did,  requested  by  this 
committee. 

EPA  PRIORITIES 

Administrator  Carol  Browner  has  made  fundamental,  long-term 
change  a  priority  at  EPA  from  the  beginning  of  her  tenure.  For  the 
past  3  years,  EPA  has  reformed  its  operations  across  the  board  in 
order  to  reduce  the  complexity,  paperwork,  and  cost  to  industry, 
while  continuing  our  progress  toward  public  health  and  environ- 
mental goals. 

Our  reinvention  of  EPA  is  proceeding  on  two  tracks.  First,  we  are 
strengthening  the  current  regulatory  system  that  is  driven  by  ex- 
isting environmental  law.  Our  efforts  are  already  showing  results — 
in  reduced  paperwork,  consolidated  reporting,  and  streamlined  per- 
mitting requirements. 

Second,  while  we  strengthened  the  old  system,  we  are  building 
a  new  system  that  will  use  innovative,  consensus-based  techniques 
to  achieve  cleaner,  cheaper,  and  smarter  requirements.  Here,  too, 
we  have  made  considerable  progress  through  a  variety  of  exciting 
projects,  such  as  the  common  sense  initiative,  which  you  high- 
lighted in  the  committee  report,  as  well  as  Project  XL.  We  are  cre- 
ating building  blocks  of  a  new  environmental  system. 

We  have  designed  a  new  management  system  that  will  also  help 
integrate  and  evaluate  these  innovative  approaches.  We  are  chang- 
ing the  way  we  work  with  our  partners  in  State,  local,  and  tribal 
governments,  and  we  are  developing  new  relationships  with  the 
private  sector  and  with  the  environmental  and  community  groups. 
And  I  think  you  heard  earlier  today  from  at  least  two  States  that 
reflected  on  some  of  those  changes  and  the  successes  we  have 
begun,  though  certainly  not  completed. 

In  working  with  many  stakeholders,  we  are  also  examining  how 
we  can  strengthen  our  environmental  laws  to  achieve  the  very  best 
results  at  the  least  cost.  In  an  era  of  limited  resources,  we  must 
set  priorities  to  meet  the  most  serious  environmental  challenges. 
As  requested  by  Senators  Bond  and  Mikulski,  EPA  just  completed 
managing  for  results,  a  blueprint  for  a  new  planning,  budgeting, 
and  accountability  system  that  will  help  us  improve  priority  setting 
at  the  Agency.  And  we  are  taking  steps  to  ensure  that  measurable 
environmental  goals  are  an  integral  element  in  our  planning  proc- 
ess. 

And  last,  as  you  requested,  we  have  asked  the  Science  Advisory 
Board,  and  you  just  heard  from  Gene  Matanoski,  to  update  their 
1990  report,  "Reducing  Risk,"  to  include  not  only  the  most  up-to- 
date  scientific  information  on  public  health  and  environmental 
risks,  but  also  to  help  us  develop  criteria  by  which  we  can  evaluate 
how  best  to  approach  those  problems. 
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These  are  only  a  few  of  the  initiatives  currently  underway  as  we 
reinvent  EPA.  There  are  too  many  more  to  mention  here. 

Again,  we  are  changing  at  EPA  in  ways  that  benefit  our  health 
and  our  environment,  and  our  economy.  I  might  add,  on  a  very  per- 
sonal note,  that  one  of  the  reasons  why  I  was  willing  to  accept  the 
position  as  Deputy  Administrator  is  because  of  the  experience  I  had 
for  the  past  decade,  that  Senator  Hatfield  referenced,  in  dealing 
with  implementing  environmental  laws  in  the  State  of  Oregon.  It 
is  because  of  my  interest  in  and  belief  that  there  are  better  and  dif- 
ferent ways  that  we  can  achieve  our  environmental  results,  and 
these  approaches  are  very  compatible  with  what  Administrator 
Browner  has  set  out,  that  I  was  excited  by  the  prospects  of  being 
a  part  of  that  effort.  And  having  been  also  a  part  of  "Reducing 
Risk,"  the  1990  Science  Advisory  Board  report,  as  well  as  the  cur- 
rent futures  work,  I  believe  that  there  are  many  opportunities. 

PREPARED  STATEMENT 

Again,  with  your  continued  support  from  the  committee,  and 
with  the  advice  and  insight  being  provided  by  groups  such  as 
NAPA,  the  Center  for  Strategic  and  International  Studies  [CSIS], 
the  Science  Advisory  Board,  our  partners  at  the  State  and  local  lev- 
els, and  the  business  and  environmental  communities,  I  am  con- 
fident we  will  continue  to  make  progress. 

Thank  you.  I  would  be  happy  to  answer  any  questions  you  might 
have. 

[The  statement  follows:] 

Prepared  Statement  of  Fred  Hansen 

I  want  to  thank  the  members  of  this  subcommittee,  in  particular  Chairman  Bond 
and  Senator  Mikulski,  for  inviting  me  to  testify  on  a  question  of  critical  importance 
to  our  environmental  and  economic  future.  The  question,  simply  stated,  is  this:  how 
shall  we  improve  the  system  used  to  protect  human  health  and  the  environment  in 
this  country,  so  that  it  generates  more  benefits  for  all  Americans  while  imposing 
less  cost?  There  can  be  little  doubt  that  such  improvements  are  necessary;  they  are 
being  called  for  by  voices  across  the  political  spectrum.  Indeed,  the  members  of  this 
subcommittee  have  shown  national  leadership  on  this  issue  by,  among  other  things, 
requesting  the  recent  study  by  the  National  Academy  of  Public  Administration 
(NAPA)  and  by  supporting  EPA's  reinvention  efforts.  Administrator  Carol  Browner 
and  I  are  grateful  for  your  leadership,  interest,  and  support. 

Over  the  past  25  years  the  American  system  of  environmental  safeguards  has 
been  remarkably  successful.  Millions  of  Americans  are  breathing  cleaner  air.  Hun- 
dreds of  toxic  dump  sites  have  been  cleaned  up.  We've  banned  DDT.  We've  protected 
millions  of  children  from  lead  poisoning.  Waste  streams  of  all  kinds  are  shrinking 
even  as  our  population  and  our  economy  continue  to  grow.  The  American  people  are 
justifiably  proud  of  this  record  of  achievement. 

Yet,  as  we  all  recognize,  there  is  much  more  to  do,  and  the  current  system  may 
not  be  best  suited  to  do  it.  Our  environmental  challenges  in  the  future  will  be  dif- 
ferent, and  more  complicated,  than  those  in  the  past.  While  we  work  to  preserve 
the  progress  of  the  past — by  properly  maintaining  our  wastewater  systems,  for  ex- 
ample— we  have  to  prepare  for  new  problems,  like  endocrine  disruptors,  that  we  see 
on  the  horizon. 

Administrator  Browner  and  I  concur  with  the  widely-held  view  that,  despite  a 
quarter  century  of  progress,  environmental  policy  in  general  and  EPA  activities  in 
particular  must  evolve  to  meet  the  evolving  needs  of  the  21st  century.  In  fact,  Presi- 
dent Clinton  initiated  a  program  of  comprehensive  change  at  EPA  with  the  National 
Performance  Review  and  Reinventing  Environmental  Regulation,  (March  16,  1995). 
The  NAPA  report  provides  a  useful  framework  for  reviewing  the  Administration's 
reinvention  initiatives  at  EPA. 

EPA  today  is  in  the  midst  of  fundamental  reassessment  and  change.  We  are  work- 
ing to  change  the  way  the  Agency  accomplishes  its  mission.  The  mission  itself  is 
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clear;  choosing  the  best  tools  to  complete  that  mission,  and  adapting  those  tools  over 
time  to  meet  changing  circumstances,  are  the  challenges  we  face  today. 

EPA  has  and  will  continue  to  lead  the  effort  to  improve  its  regulatory,  scientific, 
and  analytical  foundations,  the  effectiveness  of  its  management  systems,  the  respon- 
siveness of  its  organizational  structure,  and  its  working  relationships  with  states, 
local  governments,  environmentalists,  community-based  groups,  and  the  business 
community.  But  the  kind  of  sweeping  change  that  the  President  contemplates,  and 
that  the  American  public  expects,  requires  the  participation  of  all  stakeholders.  It 
also  necessitates  a  reexamination  of  and  potential  changes  to  the  statutory 
underpinnings  of  our  current  system.  Continued  Congressional  interest  in  and  sup- 
port for  the  evolution  of  our  nation's  approach  to  protecting  public  health  and  the 
environment  is  critical. 

For  the  past  three  years  EPA  has  been  rethinking  its  operations  across  the  board 
in  order  to  reduce  complexity,  paperwork,  and  cost  to  industry,  yet  without  com- 
promising national  public  health  and  environmental  goals  or  continued  progress  to- 
ward those  goals.  Our  task  is  complicated  by  the  fact  that,  to  have  a  maximally  ef- 
fective system  to  protect  public  health  and  the  environment,  change  at  EPA  cannot 
be  unilateral;  it  has  to  be  accompanied  by  simultaneous  and  corresponding  change 
in  state  and  local  governments  and  businesses.  Moreover,  even  as  we  build  a  new 
system,  we  continue  to  use — and  improve — aspects  of  the  existing  system,  so  that 
environmental  safeguards  are  not  diminished  during  the  process  of  change. 

We  have  made  noteworthy  progress.  We  have  initiated  a  series  of  individual 
projects  that  are  testing  the  components  of  a  new  environmental  system,  and  those 
projects  are  beginning  to  generate  cleaner,  cheaper,  and  smarter  ways  of  protecting 
public  health  and  the  environment.  We  have  designed  a  management  system  that 
will  help  integrate  and  evaluate  innovative  approaches  across  the  Agency.  We  are 
changing  the  way  we  work  with  our  partners  in  state  and  local  governments,  and 
we  are  developing  new,  more  cooperative  relationships  with  the  private  sector.  We 
are  beginning  to  examine  a  range  of  options  for  legislative  refinements  that  will  ac- 
celerate the  pace  of  change  and  institutionalize  it. 

Our  key  accomplishments  to  date  can  be  summarized  in  the  context  of  the  NAPA 
recommendations,  most  of  which  fall  under  three  bread  categories:  (1)  setting  envi- 
ronmental priorities;  (2)  developing  new,  results-oriented  partnerships  with  stake- 
holders; and  (3)  redesigning  EPA's  management  and  accountability  system. 

SETTING  ENVIRONMENTAL  PRIORITIES 

The  NAPA  report  adds  to  a  chorus  of  voices  calling  for  EPA  to  recast  its  role  and 
redefine  its  statutory  mission  by  establishing  clear,  consistent  environmental  prior- 
ities. At  the  same  time,  NAPA  asserts  that  "EPA  is  hobbled  by  overly  prescriptive 
statutes,"  and  recommends  that  EPA  present  to  Congress  our  proposal  for  an  inte- 
grated environmental  statute  that  would,  among  other  things,  allow  the  Agency  to 
set  priorities  and  integrate  programs  across  environmental  media. 

EPA  has  established  an  internal  workgroup  on  statutory  integration  that  is  ana- 
lyzing the  current  legislative  framework  and  identifying  opportunities  where  cross- 
media  integration  would  improve  the  Agency's  flexibility  and  effectiveness.  That 
group  is  coordinating  its  work  with  several  external  projects  underway  or  proposed, 
most  notably  the  Enterprise  for  the  Environment  Initiative  planned  by  NAPA  and 
the  Center  for  Strategic  and  International  Studies  (CSIS).  EPA's  current  workplan 
calls  for  an  initial  product  this  summer,  although  the  schedule  may  be  adjusted 
based  on  the  need  to  coordinate  efforts  and  solicit  broad-based  stakeholder  input. 

It  is  important  to  note  that  the  Agency  is  looking  broadly  at  the  issue  of  legisla- 
tive integration.  While  EPA  will  examine  options  for  structuring  a  whole  new  uni- 
fied environmental  law,  we  believe  it  is  also  fruitful  to  look  at  other  mechanisms 
to  better  integrate  existing  laws.  In  short,  we  are  working  to  expand  the  range  of 
alternatives  for  integrating.  Agency  efforts  across  programs  and  environmental 
media  to  allow  for  cleaner,  cheaper,  smarter  solutions  to  public  health  and  environ- 
mental problems. 

EPA  recently  completed  a  comprehensive  review  of  how  we  allocate  resources  to 
the  highest  priority  human  health  and  environmental  concerns,  and  the  results  of 
that  review  are  described  in  Common  Sense  Priorities:  Setting  the  Agenda  at  EPA 
(June  16,  1995).  As  that  report  describes,  EPA  currently  sets  priorities  using  a 
range  of  factors,  including  legal  mandates,  court-ordered  and  legislative  deadlines, 
relative  risks,  programmatic  costs  and  benefits,  technological  availability,  public 
preferences,  and  the  feasibility  of  success.  As  discussed  in  Managing  for  Results,  a 
report  that  EPA  recently  completed  in  response  to  a  request  from  Senators  Bond 
and  Mikulski,  we  are  poised  today  to  greatly  improve  this  system. 
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While  relative  risk  is  only  one  of  the  factors  we  use  in  setting  priorities,  we  have 
several  initiatives  underway  that  improve  the  use  of  relative  risk  to  prioritize  activi- 
ties in  specific  programs.  For  example,  we  are  targeting  enforcement  actions  where 
they  will  deter  violations  potentially  causing  the  most  serious  risks  to  public  health 
and  the  environment.  We  are  proposing  major,  targeted  changes  in  Resource  Con- 
servation and  Recovery  Act  (RCRA)  regulations  based  on  the  degree  of  risk  posed 
by  particular  wastes.  We  also  are  refocusing  the  national  drinking  water  program 
on  the  contaminants  causing  the  highest  risks,  thus  decreasing  costs  and  increasing 
flexibility  for  states  and  water  suppliers.  We  continue  to  assist  states,  tribes,  and 
localities  to  conduct  comparative-risk  studies.  Our  partners  are  using  this  informa- 
tion to  develop  their  own  priorities,  and  I  believe  their  experience  will  help  shape 
the  national  agenda. 

In  summary,  EPA  remains  committed  to  setting  priorities  that  allow  the  Agency 
to  apply  limited  resources  where  they  will  gain  the  most  public  health  and  environ- 
mental benefits.  To  further  assist  us  in  using  relative  risk  to  set  priorities,  and  con- 
sistent with  your  direction,  we  have  asked  EPA's  Science  Advisory  Board  (SAB)  to 
update  its  September  1990  report,  Reducing  Risk,  to  include  the  most  up-to-date 
technical  and  scientific  information  on  the  relative  risks  of  different  public  health 
and  environment  problems.  The  SAB  steering  committee  for  this  new  effort  is  meet- 
ing today  for  the  first  time. 

DEVELOPING  NEW,  RESULTS-ORIENTED  PARTNERSHIPS  WITH  STAKEHOLDERS 

Since  Administrator  Browner  and  I  both  come  from  state  government,  we  firmly 
believe  that  the  Agency's  relations  with  its  partners  need  overhauling.  In  fact,  since 
the  beginning  of  the  Clinton  Administration,  we  have  considered  new,  more  flexible, 
results-oriented  partnerships  with  other  environmental  stakeholders  to  be  one  of  the 
key  goals  of  our  reinvention  efforts.  Over  the  past  three  years  we  have  initiated  a 
number  of  innovative  programs  that  give  state  governments  and  regulated  busi- 
nesses more  authority,  responsibility,  and  flexibility. 

The  NAPA  report  also  recommends  that  EPA  develop  new  kinds  of  relationships 
with  stakeholders  such  as  state  and  local  governments,  community  and  environ- 
mental groups,  and  regulated  businesses.  NAPA  recommends  that  EPA  grant  them 
more  responsibility,  decision-making  authority,  and  flexibility  in  designing  and  car- 

gdng  out  programs  intended  to  protect  public  health  and  the  environment.  While 
PA  would  retain  the  authority  to  set  and  enforce  national  standards  and  assure 
accountability,  the  NAPA  report  emphasizes  that  states  today  are  more  capable  of 
managing  environmental  programs,  and  regulated  businesses  are  more  willing  to 
meet  or  exceed  environmental  standards,  than  they  were  25  years  ago.  Adminis- 
trator Browner  and  I  agree. 

On  May  17,  1995,  the  Administrator  and  I  signed  an  agreement  with  state  leaders 
to  develop  a  new  system  for  federal  oversight  of  state  environmental  programs. 
Under  this  new  National  Environmental  Performance  Partnership  System  (NEPPS), 
states  with  strong,  effective  environmental  programs  will  have  far  greater  flexibility 
and  autonomy  than  ever  before.  In  particular,  states  will  have  more  authority  to 
focus  their  efforts  on  problems  they  define  as  most  serious;  as  they  track  and  report 
publicly  on  their  environmental  results,  they  will  emphasize  environmental  out- 
comes rather  than  the  number  of  activities  undertaken.  Several  states,  including 
Delaware,  Illinois,  Colorado,  Utah,  and  New  Jersey  are  pilot-testing  performance 
partnership  systems  this  year,  and  several  other  states  plan  to  do  so  next  year. 

As  part  of  this  new  relationship,  EPA  also  plans  to  give  states  and  tribes  the  op- 
tion of  combining  funds  received  under  as  many  as  16  different  EPA  categorical 
grant  programs  into  one  or  more  "Performance  Partnership  Grants."  States  and 
tribes  with  strong  environmental  programs  will  have  the  flexibility  to  use  those 
funds  to  address  their  most  serious  human  health  and  environmental  problems 
using  community-based,  geographic,  pollution  prevention,  or  cross-media  strategies 
designed  to  meet  specific  local  needs. 

For  example,  last  year  EPA  and  several  states  began  testing  this  approach  under 
a  limited  demonstration  grant  authority.  New  Hampshire  facilitated  important  wa- 
tershed protection  activities  by  combining  some  of  their  water  program  grants. 
North  Dakota  consolidated  all  their  continuing  environmental  program  grants  and 
now  is  considering  how  best  to  deploy  those  resources  based  on  relative  risk 
rankings.  Massachusetts  combined  air,  waste,  and  water  grant  funds  in  order  to 
conduct  multimedia  facility  inspections,  resulting  in  the  identification  of  pollution 
sources  not  previously  registered  or  permitted. 

EPA  would  like  to  make  this  approach  an  option  for  all  states  that  want  to  use 
it.  More  than  a  dozen  states  have  expressed  interest  in  applying  for  Performance 
Partnership  Grants  this  year  or  next.  Over  the  past  year,  EPA  has  worked  with 
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state,  tribal,  and  local  officials  and  environmental  and  public  interest  groups  to  de- 
velop preliminary  guidance  for  the  use  of  these  grants,  although  they  cannot  be 
awarded  until  we  receive  Congressional  authority. 

EPA  also  is  encouraging  and  supporting  communities  as  they  develop  targeted,  re- 
sults-oriented programs  at  the  local  level.  Our  Community-Based  Environmental 
Program  (CBEP)  encourages  citizens,  local  institutions,  neighborhood  groups,  and 
local  governments  to  come  together  to  identify,  set  priorities  for,  and  find  solutions 
to  environmental  problems  affecting  public  health  and  natural  resources  such  as  wa- 
tersheds. EPA  regional  and  national  program  offices  have  prepared  plans  to  support 
and  promote  such  community-level  action.  At  the  same  time,  EPA  recognizes  that 
federal  and  state  regulatory  programs  are  just  one  set  of  tools  for  solving  environ- 
mental problems  at  the  local  level,  and  that  communities  must  take  the  initiative 
as  well. 

EPA's  commitment  to  new  kinds  of  flexible,  performance-based  partnerships  also 
can  be  seen  in  a  series  of  new  initiatives  with  the  private  sector,  environmentalists, 
and  community-based  groups.  In  the  Common  Sense  Initiative  (CSI)  and  Project  XL, 
as  well  as  in  several  voluntary  pollution  prevention  initiatives,  EPA  is  working  with 
regulated  businesses  and  affected  communities  to  find  cleaner,  cheaper,  smarter 
ways  of  achieving  our  public  health  and  environmental  goals.  EPA  is  encouraging 
participating  businesses  to  test  innovative  ideas  that  achieve  better  environmental 
results  than  the  law  requires. 

Under  CSI,  for  example,  EPA  has  invited  a  broad  spectrum  of  stakeholders,  in- 
cluding industry,  environmentalists,  state  governments,  environmental  justice 
groups,  and  labor  unions,  to  look  at  the  full  range  of  environmental  regulations  af- 
fecting six  specific  industries:  auto  manufacturing,  computers  and  electronics,  iron 
and  steel,  metal  finishing,  petroleum  refining,  and  printing.  The  industry  sub- 
committees are  committed  to  improving  and  simplifying  the  permitting  system, 
identifying  more  flexible  ways  of  achieving  compliance,  and  designing  integrated 
systems  for  reporting  environmental  data.  They  are  working  on  ways  to  tear  down 
the  barriers  to  innovative  pollution  control  and  prevention  technologies.  The  indus- 
try-by-industry approaches  they  define  then  will  be  applied  across  whole  industries, 
thus  providing  better  public  health  and  environmental  protection  at  less  cost. 

In  addition  to  the  CSI,  last  summer  EPA  invited  the  business  sector,  commu- 
nities, and  federal  agencies  to  participate  in  our  Project  XL.  Under  this  voluntary 
initiative,  participants  can  propose  facility-specific,  industry-wide,  or  geographically- 
based  projects  that  lead  to  better  environmental  results  than  under  the  current  reg- 
ulatory system,  and  at  less  cost.  If  those  projects  make  sense  to  EPA,  state  govern- 
ments, and  interested  stakeholders,  then  EPA  is  willing  to  provide  flexibility  in 
meeting  existing  regulatory  requirements. 

Last  November  3,  the  President  and  Vice  President  announced  the  selection  of  the 
first  eight  candidate  XL  pilot  projects,  and  they  show  how  much  can  be  accom- 
plished if  people  have  the  opportunity  and  flexibility  to  design  innovative  strategies 
for  environmental  management.  Intel  has  proposed  developing  a  new  kind  of  facil- 
ity-wide operating  contract  that  will  substitute  for  a  host  of  individual  permits. 
Merck  has  proposed  a  flexible  permit  that  caps  emissions  while  allowing  emissions 
to  fluctuate  under  the  cap  without  triggering  permit  modifications.  AT&T  Microelec- 
tronics has  proposed  to  supplement  government  water  quality  inspections  with  inde- 
pendent audits  in  order  to  reduce  monitoring  and  reporting  costs.  Anheuser-Busch 
has  proposed  a  facility-wide  pollution  prevention  program  that  will  reduce  air  and 
water  pollution  and  waste.  HADCO  has  proposed  to  recycle  metals  left  over  from 
its  production  process  and,  at  the  same  time,  create  a  market  for  recyclables  from 
other  companies.  3M  has  proposed  a  single,  facility-specific,  comprehensive  permit 
for  several  different  facilities  that  will  allow  them  to  simplify  reporting,  reduce  pa- 

Eerwork,  and  cut  costs.  California's  South  Coast  Air  Quality  Management  District 
as  proposed  to  work  with  area  companies  to  reduce  the  air  pollution  caused  by 
commuting.  Finally,  Minnesota,  the  first  state  authorized  by  EPA  to  take  the  lead 
in  negotiating  and  approving  in-state  Project  XL  pilots,  is  now  negotiating  its  first 
3-5  projects. 

The  sponsors  of  these  projects  now  are  working  with  stakeholders  to  develop  de- 
tailed project  agreements.  At  the  same  time,  we  continue  to  receive  and  evaluate 
new  Project  XL  proposals.  The  results  from  all  these  projects  will  be  applicable  to 
other  facilities  across  the  country. 

We  have  initiated  several  other  programs  that  build  new,  stronger,  results-ori- 
ented partnerships  with  stakeholders.  Our  Environmental  Leadership  Program,  for 
example,  has  worked  with  federal  and  private  sector  partners  to  initiate  12  pilot 
projects  designed  to  test  innovative  approaches  to  compliance;  EPA  will  grant  lim- 
ited grace  periods  to  correct  any  violations  discovered  during  the  pilot  projects.  We 
are  providing  new  opportunities  for  businesses  to  use  market  forces  to  control  pollu- 
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tion  and  reduce  costs;  last  summer  we  proposed  a  model  rule  to  allow,  for  the  first 
time,  widespread  trading  in  smog-forming  air  pollutants,  and  last  month  we  issued 
a  new  policy  to  encourage  the  trading  of  water  pollutants  within  watersheds  in 
order  to  meet  our  environmental  goals  in  a  cost-effective  manner.  We  have  improved 
public  access  to  environmental  information  by  setting  up  EPA  "home  pages"  on  the 
World  Wide  Web.  We  have  taken  several  steps  to  assist  small  businesses,  including 
funding  four  Small  Business  Compliance  Assistance  Centers  to  help  small  busi- 
nesses in  specific  industries — printers,  metal  finishers,  auto  repair  shops,  and  small 
farmers — meet  their  environmental  requirements. 

Two  other  aspects  of  EPA's  reinvention  deserve  special  mention.  President  Clinton 
directed  EPA  to  establish  a  center  for  environmental  information  and  statistics,  and 
idea  echoed  in  the  NAPA  recommendation  for  a  bureau  of  environmental  statistics. 
Clearly,  an  integrated  system  for  collecting,  aggregating,  and  disseminating  environ- 
mental information  would  provide  a  valuable  service  to  the  public,  and  EPA  is 
studying  a  range  of  options  for  establishing  such  a  system.  Possible  products  range 
from  national  statistics  on  the  state  of  the  environment  to  specialized  studies  for 
communities  concerned  about  the  quality  of  their  local  environment. 

Finally,  Administrator  Browner  and  I  believe  that  EPA's  partnership  with  other 
nations  to  protect  public  health  and  the  environment  globally  is  one  of  our  top  prior- 
ities. The  United  States  is  an  important  part  of  the  global  ecosystem;  we  contribute 
to  global  environmental  problems,  and  we  are  affected  by  them.  Because  of  our  tech- 
nological, economical,  and  political  strength,  we  must  continue  to  play  a  leadership 
role  in  addressing  and  preventing  environmental  problems  of  global  significance.  In 
addition,  the  fact  that  we  are  in  the  forefront  of  environmental  protection  means 
that  we  can  support  environmental  improvement  worldwide  while  at  the  same  time 
helping  domestic  companies  export  environmental  technologies  to  other  countries. 
The  Administration  has  a  strong  program  aimed  at  developing  innovative  environ- 
mental technologies  and  promoting  their  international  competitiveness. 

REDESIGNING  EPA'S  MANAGEMENT  AND  ACCOUNTABILITY  SYSTEM 

Administrator  Browner  and  I  have  long  believed  that  systemic  change  within  EPA 
must  be  reflected  in  the  Agency's  management  system.  The  NAPA  report  supports 
that  belief.  In  particular,  NAPA  recommends  that  EPA  design  a  better  way  to  for- 
mulate its  annual  budget,  analyze  program  performance  and  cost,  integrate  program 
activities  with  the  Agency's  mission  and  goals,  and  formalize  a  system  of  Agency- 
wide  accountability. 

EPA's  recent  report,  Managing  for  Results,  summarizes  the  Agency's  efforts  to  im- 

?rove  and  fully  integrate  our  planning,  budgeting,  and  accountability  processes, 
his  report  was  compiled  by  a  task  force  composed  of  senior  EPA  managers,  and 
it  is  responsive  to  the  recommendations  made  in  the  NAPA  report.  For  example,  the 
EPA  report  includes: 

— The  necessary  elements  of  a  comprehensive  new  planning,  budgeting,  and  ac- 
countability system; 

— Elements  or  activities  in  the  current  system  that  could  be  eliminated  or  stream- 
lined; 

— Elements  that  would  allow  for  the  fuller  use  of  risk,  science,  and  other  relevant 
information  in  setting  priorities; 

— Organizational  changes  needed  to  integrate  these  functions  across  the  Agency; 
and 

— A  plan  for  implementing  the  recommended  changes. 

The  new  management  system  detailed  in  this  report  will  allow  EPA  to  set  prior- 
ities based  on  risk  and  other  relevant  factors  and  change  those  priorities  in  response 
to  new  demands.  The  new  system  establishes  a  strong  role  for  scientific  information 
to  be  used  in  a  comprehensive  strategic  planning  process.  Recent  EPA  initiatives  to 
restructure  our  research  program  around  risk  reduction,  improve  the  quality  of  our 
science,  and  establish  national  environmental  goals  will  all  feed  directly  into  a 
multi-year  strategic  planning  process. 

In  the  future,  EPA's  goal-based  strategic  planning  will  serve  as  the  basis  for  an- 
nual budget  planning,  thus  assuring  that  new  initiatives  such  as  the  Common  Sense 
Initiative,  Project  XL,  and  other  reforms  are  fully  reflected  in  budget  decisions  and, 
where  appropriate,  expanded  to  full-scale  programs.  Finally,  measurable  environ- 
mental results,  along  with  fiscal  accountability,  will  be  an  explicit  consideration  in 
our  planning  process. 

This  report  recognizes  that  developing  and  maintaining  an  integrated  system  is 
not  a  short-term  task.  It  nevertheless  identifies  a  series  of  steps  we  will  take  in  the 
short  term  to  put  several  key  elements  in  place.  Developing  consistent,  Agency-wide 
approaches  to  each  element  of  the  system  and  sustaining  their  use  over  time  will 
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require  strong  central  leadership.  We  plan  to  establish  a  group  to  provide  this  lead- 
ership within  the  coming  month.  I  will  personally  assure  that  the  new  system  is 
put  in  place  and  used  by  senior  Agency  managers. 

I  have  not  discussed  a  number  of  the  other  EPA  initiatives  currently  underway 
that  are  contributing  to  our  reinvention  effort  and  that  track  with  the  NAPA  rec- 
ommendations. However,  I  have  provided  to  the  members  of  this  subcommittee  a 
summary  of  our  accomplishments  in  several  key  areas,  together  with  a  table  that 
shows  that  linkage  between  EPA's  initiatives  and  the  NAPA  recommendations.  I  am 
prepared  to  discuss  these  initiatives  in  more  detail  today  in  order  to  give  you  a 
fuller  sense  of  other  EPA  activities  that  illustrate  our  commitment  to  reinvention. 

I  understand  that  your  staff  has  been  meeting  with  EPA  managers  who  have  the 
lead  responsibility  for  several  of  these  initiatives.  These  information-sharing  meet- 
ings are  invaluable  for  the  successful  reinvention  of  EPA,  and  I  will  be  delighted 
to  help  facilitate  any  future  meetings  that  the  committee  staff  or  members  should 
request. 

Finally,  on  several  occasions  you  or  your  staff  have  expressed  frustration  because 
reinvention  at  EPA  is  taking  so  much  time,  and  because  EPA  seems  reluctant  to 
produce  a  timetable  that  lays  out  milestones  and  completion  dates  for  reinvention. 
Administrator  Browner  and  I  share  some  of  your  frustration.  We  too  wish  that  re- 
invention could  move  more  quickly. 

At  the  same  time,  it  is  important  to  remember  that  reinvention  is  not  a  project; 
it  is  a  process  driven  by  multiple  projects.  The  results  of  these  projects  will  lead 
to  specific  and  sometimes  subtle  changes  in  EPA  programs,  policies,  and  relation- 
ships. We  will  keep  the  subcommittee  informed  as  these  changes  occur.  Indeed,  EPA 
has  already  changed  as  the  result  of  some  of  our  reinvention  initiatives,  particularly 
in  the  area  of  enforcement.  EPA  has  instituted  a  new  policy,  in  effect  since  April 
1995,  that  provides  incentives  for  businesses  to  discover,  disclose,  and  correct  envi- 
ronmental violations.  For  small  businesses  and  communities,  we  now  waive  pen- 
alties for  first-time  offenders  to  encourage  good  faith  efforts  to  come  into  compliance. 

Reinvention  is  an  evolutionary  process  of  cultural  change  that,  by  its  nature,  is 
time-intensive.  It  takes  more  time  to  build  new  partnerships  and  develop  the 
groundwork  for  broad  consensus  than  it  does  to  write  regulations.  But  the  invest- 
ment in  time  up  front,  I  believe,  will  lead  to  substantial  environmental  and  eco- 
nomic dividends  in  the  years  ahead. 

EPA  has  begun  the  process  of  cultural  change,  and  we  are  making  progress.  With 
your  continued  support,  and  with  the  advice  and  insight  being  provided  by  thought- 
ful, well-respected  organizations  such  as  NAPA,  CSIS,  SAB,  and  by  our  partners  at 
the  state,  local,  and  tribal  levels  and  in  the  business  community,  I  am  confident  we 
will  make  even  more  progress  in  the  future. 

EPA'S  MISSION  STATEMENT 

Senator  Bond.  Thank  you  very  much,  Mr.  Hansen. 

In  your  written  statement,  you  said  that  we  are  working  to 
change  the  way  the  Agency  accomplishes  its  mission.  The  mission 
is  clear.  And  I  want  to  touch  on  that  for  1  minute  with  a  question. 
Before  you  leave,  Mr.  Chairman,  do  you  have  any  questions  that 
you  want  to  ask? 

Chairman  Hatfield.  No,  thank  you. 

Senator  Bond.  One  of  NAPA's  recommendations  was  that  EPA 
needed  a  clear  and  consistent  mission  statement,  spelling  out  its 
responsibilities,  as  well  as  those  of  the  States,  localities,  and  pri- 
vate sector.  Are  you  suggesting  that  you  do  not  believe  such  a  mis- 
sion statement  is  necessary  and  that  the  EPA's  mission  does  not 
need  to  be  either  formulated  or  reformulated  or  codified? 

Mr.  Hansen.  Mr.  Chairman,  no,  I  do  not  mean  to  suggest  that. 
I  do  believe  that  the  recommendation  of  NAPA,  which  was  essen- 
tially to  be  able  to  articulate,  and  even  to  incorporate  it  within 
statute  as  they  recommend,  is  an  important  aspect  of  what  no 
doubt  will  be  the  work  done  by  CSIS  and  the  work  by  the  CSIS 
chairmen,  both  Mr.  Ruckelshaus,  and  Mr.  Sawhill.  We  have,  in  var- 
ious efforts  within  EPA  over  the  past  25  years,  various  mission 
statements.  I  believe  that  the  pulling  together  that  will  be  reflected 
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within  the  integrated  effort  by  CSIS  will,  in  fact,  produce  some- 
thing that  I  think  will  provide  a  basis  across  the  whole  of  the 
Agency. 

I  certainly  could  articulate  the  major  elements  that  we  believe 
are  important,  but  I  will  leave  that  if  you  want  to  be  able  to  pursue 
it  further.  I  do  believe,  though,  that  broader  CSIS  work  with  Mr. 
Ruckelshaus  and  Mr.  Sawhill  will  help  address  those  issues. 

epa's  changing  role 

Senator  BOND.  Well,  I  am  glad,  after  we  pumped  it  up  all  morn- 
ing and  today  that  you  are  not  telling  us  it  is  not  necessary,  be- 
cause that  would  be  a  real  downer  if  we  got  this  far  and  found  out 
that  it  was  all  for  naught.  But  I  would  agree  with  you. 

What  do  you  see  as  EPA's  role  in  the  21st  century,  and  how  is 
EPA  planning  for  its  role  in  which  it  will  be  only  minimally  in- 
volved in  day-to-day  activities  of  environmental  protection  if  we 
take  these  substitutions  of  NAPA  to  a  logical  conclusion? 

Mr.  Hansen.  Mr.  Chairman,  I  do  believe  that  there  are  five 
major  elements — though  certainly  many  other  minor  elements — 
that  will  guide  us  into  the  next  century.  First,  we  will  continue, 
and  I  think  very  appropriately  so,  to  be  the  standard-setter  for  the 
Nation. 

Second,  I  believe  that  we  will  continue  to  play  the  role,  as  NAPA 
fully  recognized,  of  ensuring  that  there  is  a  basic  level  of  environ- 
mental protection  across  this  Nation,  even  though  at  the  State  or 
local  level  there  might  be  unevenness  in  the  ability  or  the  capabil- 
ity to  address  those  environmental  issues. 

Third,  that  basic  science — something  Dr.  Matanoski  referenced 
earlier — is  something  that  at  the  national  level,  will  be  a  key  piece 
of  our  capabilities.  It  cannot  be  done  efficiently  nor  effectively  at 
each  State  level,  nor  should  it  be. 

Fourth,  we  need  to  be  able  to  make  certain  that  the  level  of  ac- 
tivities across  State  boundaries,  which  are  very  difficult  to  be  able 
to  deal  with  from  one  State  to  another,  are  consistent.  To  be  able 
to  deal  with  broader  regional  issues,  again,  I  think  will  require  a 
level  of  involvement  from  the  Federal  level. 

Last,  EPA  has  responsibilities  within  the  international  commu- 
nity, both  in  terms  of  environmental  problems  that  affect  the  Unit- 
ed States  and  our  obligations  to  be  able  to  be  a  full  partner. 

In  each  of  these  areas,  as  we  progress  into  the  next  century,  the 
Environmental  Protection  Agency  will  play  different  roles.  In  those 
areas  where  the  State  capacity  at  a  particular  area  may  not  be  as 
strong  as  NAPA  suggests,  we  need  to  be  able  to  play  a  very  active 
role.  But  what  we  must  play  in  that  is  not  only  a  role  to  ensure 
that  environmental  protection  is  being  achieved,  but  also  to  build 
the  capacity  of  those  lesser  performing  areas. 

Likewise,  in  those  areas  that  are  performing  very  well,  we  should 
be  playing  and  will  be  playing  a  substantially  lesser  role  in  the  di- 
rect implementation  of  certain  programs.  But  in  the  overall  sense, 
we  will  still  play  a  very  different,  but  still  very  fundamental,  role 
in  environmental  protection  in  this  Nation  well  into  the  next  cen- 
tury. 
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EPA  PRIORITY  SETTING 


Senator  BOND.  That  is  very  helpful.  I  appreciate  that  outline. 

Ms.  Browner,  the  Administrator,  and  you  indicate  support  for 
NAPA's  recommendation,  yet  some  of  the  recent  statements  and 
Agency  actions  seem  to  me  to  call  into  question  the  suggestion  that 
NAPA  had  that  priorities  should  be  set  based  on  risk.  I  wonder  if 
you  can  support  the  assertion  made  by  the  Administrator  on  Mon- 
day that  the  fiscal  year  1996  EPA  appropriations  would  have  pre- 
vented EPA  from  both  setting  drinking  water  standards  for 
Cryptosporidium  and  removing  toxic  water  pollutants  from  rivers 
and  streams?  It  seems  to  me,  based  on  what  I  hear,  that  these  are 
both  very  high  priorities  that  could  and  should  be  funded  out  of  a 
$5.7  billion  appropriation. 

Mr.  Hansen.  Mr.  Chairman,  regarding  the  testimony  that  you 
reference  on  Monday,  we  have  asked  each  of  our  programmatic 
areas  that,  if  we  were  able  to  continue,  as  we  did  within  the  water 
program,  what  activities  would  we  be  able  to  continue  and  what  ac- 
tivities would  we  not  be  able  to  continue.  In  terms  of  Crypto- 
sporidium, we  believe  that  the  activities  that  are  associated  with 
being  able  to  identify,  monitor  for,  and  remove  Cryptosporidium 
from  our  drinking  water  supplies  is  a  very  high  priority. 

There  are  a  number  of  effluent  guidelines  that  we  believe  are 
necessary  to  be  able  to  address.  And  we  identified  some  areas  that 
we  would  not,  under  the  current  budget  level,  be  able  to  continue. 
However,  there  are,  in  fact,  a  number  of  effluent  guidelines  that, 
under  even  the  reduced  level  contained  within  the  conference  re- 
port, we  would  be  able  to  continue.  The  conference  funding  level 
does  not  represent,  in  our  view,  the  ability  to  accomplish  all  of  the 
work  that  we  believe  is  very  important  in  the  standard-setting  area 
under  the  effluent  guidelines  program. 

Senator  Bond.  So  you  are  saying  that  there  are  other  higher-pri- 
ority activities  that  you  would  undertake? 

Mr.  Hansen.  In  terms  of  what  was  outlined  on  Monday,  Feb- 
ruary 26,  yes,  there  are  certain  activities  that  we  believe,  under 
that  budget,  we  would  be  able  to  accomplish.  There  are  certain 
things  we  would  not  be  able  to  accomplish. 

Senator  Bond.  Well,  in  other  words,  the  ones  you  would  not  be 
able  to  accomplish  are  ones  which  are  not  as  high  a  priority  as 
other  areas  where  you  would  devote  resources.  What  areas,  for  ex- 
ample, would  you  be  dealing  with  that  would  leave  a  shortfall  in 
the  Cryptosporidium  standards? 

Mr.  Hansen.  Mr.  Chairman,  in  our  view,  we  would  expect  that 
the  issues  addressing  Cryptosporidium  are  very,  very  high  priority, 
and  that  we  would  address.  Although  we  would  have  to  make  some 
tough  choices,  there  are  certain  other  effluent  guidelines  that  we 
would  not  be  able  to  move  ahead  on. 

Senator  Bond.  Would  these  not  affect  Cryptosporidium? 

Mr.  Hansen.  We  are  driven  by  a  certain  number  of  court  dead- 
lines. But  in  the  areas  of  certain  industrial  sectors  such  as  laun- 
dries, metal  products,  transportation  equipment  cleaning,  and 
other  areas  which  we  believe  produce  less  risk,  but  still  risk,  we 
would    find    ourselves    not    able    to    address    them.    And    that 
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prioritization  is  something  that  if  funded  at  that  level,  the  Agency 
would  have  to  address  accordingly. 

LINKING  PLANNING,  BUDGET,  AND  ACCOUNTABILITY  AT  EPA 

Senator  BOND.  In  response  to  the  NAPA  recommendations  and 
requirements  of  the  Government  Performance  and  Results  Act, 
EPA  has  proposed  a  new  initiative  to  link  planning,  budgeting,  and 
accountability,  which  is  basic  good  management,  I  guess.  The  plan 
sounds  rather  similar  to  the  initiative  started  by  Bill  Reilly  in 
1989.  And  EPA  said  it  was  going  to  get  the  job  done,  and  we  will 
be  able  to  set  priorities  and  allocate  resources.  What  happened  to 
the  earlier  initiative?  Why  do  you  think  that  one  failed  and  this 
one  will  not? 

Mr.  Hansen.  Mr.  Chairman,  the  issue,  both  in  the  1988  GAO  re- 
port, as  well  as  the  work  done  under  Administrator  Reilly,  ad- 
dressed certain  elements  of  the  system  to  ensure  whether  or  i  ot  we 
have  a  fully  integrated  system,  but  really  dealt  with  only  the  ele- 
ments. On  the  one  hand,  the  work  under  Administrator  Reilly,  ad- 
dressed the  establishment  of  what  is  referred  to  as  the  STARS  sys- 
tem, which  essentially  sought  to  improve  a  monitoring  or  tracking 
system  that  was  already  a  part  of  the  management  structure.  How- 
ever, I  think  most  senior  career  managers  within  EPA  would  agree 
that  that  system  counted  too  many  of  the  beans  that  I  think  were 
referred  to  earlier  by  you,  Mr.  Chairman. 

Senator  BOND.  That  is  going  to  be  the  new  operative  standard, 
I  guess,  is  whether  the  beans  are  counted. 

Mr.  Hansen.  STARS  really  counted  activities,  for  example,  the 
number  of  permits  issued,  the  number  of  enforcement  actions 
taken,  the  various  other  measures  of  activity,  but  not  the  outcomes, 
not  the  results.  STARS  did  not  answer  what  is  the  environmental 
benefit? 

We  believe  several  things  are  very  fundamentally  represented 
differently  here  in  the  planning,  budget,  and  accountability  system. 
No.  1  is  that  it  is  a  complete  system,  it  is  an  integrated  system. 
It  is  a  closed-loop  system,  rather  than  looking  at  individual  ele- 
ments. That  is,  it  will  establish  a  process  by  which  we  will  be  able 
to  set  longer-term  goals  for  the  environment,  measure  progress 
against  milestones,  allocate  budgets  accordingly,  and  hold  our  sys- 
tems accountable  whether  or  not  we  are  achieving  those  specific  re- 
quirements. 

No.  2,  instead  of  making  management  changes  by  initiative,  we 
expect  that  this  needs  to  be  done  by  institutionalizing  those 
changes  in  actual  structural  changes  within  EPA.  And  that  is  what 
we  are  both  committed  to  and  are  doing  in  this  planning,  budget, 
and  accountability  system. 

I  might  add  that  the  task  force  that  we  put  together,  chaired  by 
and  staffed  by  senior  career  executives  in  the  Agency  who  have 
been  a  part  of  the  Agency  for  many  years,  unanimously  rec- 
ommended that  we  had  to  make  fundamental  differences  if  we 
were,  in  fact,  going  to  overcome  the  shortcomings  of  those  past  ef- 
forts you  referenced. 
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INTEGRATING  PBA  INTO  AGENCY  PROCESS 

Senator  Bond.  Well,  I  think  this  report  points  out  some  areas 
where  real  improvement  is  needed.  And  it  says  the  managers 
should  be  encouraged  to  make  bold  changes  and  wholesale  dis- 
investment of  low-priority  programs.  And  I  gather  you  are  moving 
along  in  that  direction.  I  think  this  is  the  way  to  go.  But  when  will 
we  see  this?  What  is  your  time  line?  When  will  these  elements 
come  into  play?  Will  we  see  a  prioritization  of  activities,  perhaps 
disinvestment  from  low  priority  to  investment  in  high  priority 
areas,  in  time  for  our  work  on  the  fiscal  year  1997  appropriation? 

Mr.  Hansen.  The  task  force  on  planning,  budget,  and  account- 
ability recommended  the  development  and  implementation  of  the 
system  over  a  2-year  period  to  be  focused  principally  on  the  1998 
budget  preparation,  but  to  be  able  to,  in  fact,  through  its  develop- 
ment, help  benefit  the  1997  operating  plan.  It  would  be  the  plan 
that,  once  money  has  been  appropriated,  we  would  come  back  to 
the  committee,  and  say:  Here  is  the  way  we  think  we  ought  to  be 
able  to  spend  that  money  for  the  greatest  environmental  benefit. 

It  would  certainly  be  my  goal  to  be  able  to  form  the  fiscal  year 
1997  appropriation  process  by  this  as  much  as  we  could.  I  think 
the  task  force  thought  that  information  would  be  limited  in  terms 
of  what  could  be  provided  for  the  fiscal  year  1997  process,  but  my 
goal  would  be  to  try  to  accomplish  as  much  as  we  could.  We  would 
expect,  though,  that  we  would  have  a  continuing  dialog  with  the 
committee  on  all  of  these  issues. 

development  of  agency  goals 

Senator  BOND.  Well,  the  chairman  pointed  out  the  fact  that  we 
still  do  not  have  an  appropriations  bill,  so  I  guess  the  good  news 
is  that  whenever  you  come  up  with  priorities,  we  are  probably  in 
the  process  of  dealing  with  at  least  1  year's  appropriation  and  per- 
haps two.  So  as  soon  as  you  can  provide  us  some  guidance  and 
some  direction — well,  there  is  always  an  appropriation  process 
going  along,  and  it  would  be  helpful,  whatever  stage,  we  could  use 
that  guidance. 

One  of  the  key  elements  of  the  proposed  planning  process  is  the 
agencywide  goals.  The  Agency,  I  know,  has  been  working  for  1  year 
or  more  to  develop  the  goals.  The  report  was  originally  scheduled 
for  release  about  1  year  ago,  but  there  was  criticism;  it  held  back. 
In  June,  the  Agency  announced  to  this  committee  that  the  goals  re- 
port would  be  completed  by  the  end  of  1995.  Can  you  give  us  a  bet- 
ter guess  now  as  to  when  it  will  be  finished  and  how  it  is  going 
to  address  some  of  the  shortcomings  of  the  earlier  version,  such  as 
providing  cost  and  benefit  information? 

Mr.  Hansen.  Thank  you,  Mr.  Chairman,  yes.  In  terms  of  the 
time  line,  we  expect  that  there  are  two  stages  to  this.  First  is  the 
preparation  of  the  document  that  will  then  undergo  what  is  called 
Governmentwide  review.  That  is,  it  would  be  circulated  within  the 
Federal  establishment  for  comment.  Second,  it  would  then  be  re- 
vised, and  go  out  for  broad  public  comment. 

We  expect  that  by  the  end  of  April  the  document  will  go  into 
Government  review,  and  that,  depending  upon  the  extensiveness  of 
the  comments,  we  would  send  it  out  as  quickly  as  possible  for  pub- 
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lie  review.  Certainly,  our  tentative  goal  is  that  we  would  like  to  be 
able  to  release  it  for  public  review  during  the  summer  of  this  year. 

In  terms  of  our  concern  relative  to  what  was  in  the  report,  that 
is  the  reason  why  it  has  been  slow  in  preparation.  I  have  specifi- 
cally become  involved  to  the  point  where  I  thought  that  there  was 
a  level  of  unevenness  in  both  the  level  of  detail  supplied  within  the 
report  as  well  as  the  way  that  it  was  being  reflected  within  that 
report,  across  the  various  media  that  are  being  addressed. 

We  are  in  the  final  stages  of  having  the  report  redrafted  now. 
And  as  I  say,  it  will  be  out  by  the  end  of  April  for  the  Government 
review. 

Last,  I  might  indicate  the  report  is  not  intended  to  be  the  blue- 
print for  all  of  the  activity  that  EPA  will  undertake.  Its  specific 
goal  was  to  be  able  to  identify  for  the  Nation — and  again,  much 
more  review  is  necessary — the  areas  of  environmental  improvement 
we  need  to  achieve. 

We  recognize  that,  within  that,  we  will  not  only  find  things  that 
EPA  should  do  at  the  Federal  level,  but  that  States  and  commu- 
nities should,  in  fact,  have  other  roles  to  play,  and  that  we  may 
play  very  little  role.  We  expect  that  risk  will  also  help  evaluate 
what  ones  are  the  high  priorities  that  we  should  be  taking  on  as 
an  Agency  and  what  ones  we  should  not  be  taking  on,  but  rather, 
to  be  able  to  set  the  framework  in  which  some  of  those  decisions 
can  be  made  on  a  much  more  rational  and  logical  basis. 

epa's  organizational  options 

Senator  BOND.  With  respect  to  the  organizational  structure  of 
the  NAPA  report,  it  said  that  EPA's  organizational  structure  has 
always  been  a  serious  handicap  for  effective  management,  and  they 
recommended  the  Administrator  take  aggressive  actions  to  inte- 
grate the  offices  in  EPA  headquarters.  Senator  Mikulski  and  I  have 
asked  for  a  plan.  We  are  still  waiting  for  that.  And  we  would  like 
to  know  when  that  plan  may  be  submitted.  What  is  the  status  of 
your  review  of  work  force  requirements  with  respect  to  that  plan? 
Well,  let  me  ask  those  first. 

Mr.  Hansen.  Thank  you,  Mr.  Chairman. 

First,  in  terms  of  reorganizations,  let  me  say  that  the  NAPA  re- 
port identifies  a  number  of  the  problems  that  oftentimes  are  re- 
ferred by  shorthand  as  the  stovepipes  or  barriers  between  media 
programs.  We  recognize  that  this  limits  some  of  the  level  of  inte- 
gration that  we  would  like  to  see. 

However,  we  do  believe,  first  and  foremost,  that  form  should  fol- 
low function,  and,  as  a  result,  that  the  work  that  is  being  under- 
taken by  the  CSIS,  the  Ruckelshaus-Sawhill  effort,  in  looking  at  a 
broader  mandate  for  our  statutory  framework,  is  the  approach  that 
would,  in  fact,  be  most  logical  to  occur  prior  to  a  structural  change. 
Because,  no  doubt,  depending  upon  what  the  CSIS  recommenda- 
tions are  or  what  initial  or  final  actions  EPA  takes  will  make  the 
real  differences  within  the  structure. 

Second,  we  believe  that  the  disruptiveness  that  occurs  from  basic 
reorganizations  is  very  high.  We  have  very  consciously  chosen  that 
instead  of  doing  the  reorganization  now,  which  we  think  ought  to, 
again,  follow  that  broader  context.  We  have  taken  efforts  such  as 
the   common    sense   initiative   to   bring   together  functionally   the 
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media  programs,  and  where  we  have  taken  a  number  of  other  ini- 
tiatives, as  an  alternate  way  to  be  able  to  address  some  of  the  orga- 
nizational structure  issues  of  cross  media  that  are  frustrating  our 
ability  to  achieve  as  many  goals. 

Last,  I  might  mention  that  we  have  a  number  of  reorganizational 
efforts  underway  that  we  think  will  help  address  a  number  of  the 
issues  addressed  by  NAPA.  Specifically,  these  include  our  reorga- 
nization within  the  Office  of  Research  and  Development,  the  com- 
bining of  enforcement  and  compliance  assurance,  and  the  experi- 
ments within  the  regions — most  specifically,  those  within  EPA  re- 
gions 1  and  8 — whereby  we  are  becoming  much  more  place  based, 
much  more  community  based.  Breaking  down  some  of  those  walls 
likewise  will  show  us  the  way  for  an  overall  effort  at  reorganization 
should  that  be  necessary.  But  to  be  able  to  do  that  now,  we  think, 
would  be  counterproductive. 

In  any  event,  we  would  be  most  happy  to  respond  to  any  specific 
question  or  plans  you  have,  but  we  would  suggest  that  it  would  be 
better  to  follow  efforts  underway  by  the  CSIS  and  NAPA. 

epa's  partnership  efforts 

Senator  Bond.  Let  me  move  from  a  question  about  a  formal 
structure  to  moving  people's  hearts  and  minds  around,  rather  than 
their  bottom  sides.  According  to  the  Deputy  Director  of  Utah's  envi- 
ronmental agency,  apparently  they  recently  negotiated  a  perform- 
ance partnership  agreement  with  EPA.  And  getting  people  to  let  go 
was  very  difficult. 

There  are  people  working  within  EPA  who  really  think  the  part- 
nership process  is  sold  out  to  the  States,  closed  quotes.  And  then, 
Commissioner  Williams  of  Minnesota,  who  was  here  earlier  today, 
has  said  in  a  recent  article  in  Governing  magazine  that  there  is 
considerable  resistance  in  EPA's  mid-level  ranks  to  easing  up  on 
detailed  Federal  oversight,  closed  quote. 

What  are  you  doing  to  bring  about  the  changes  in  the  hearts  and 
minds  with  the  people  who  are  in  the  places? 

Mr.  Hansen.  Mr.  Chairman,  there  are  a  number  of  things  we  are 
doing  to  address  the  hearts  and  minds  of  our  employees;  but  first 
I  think  it  is  important  to  point  out  that  the  hearts  and  minds  of 
the  EPA  employees  are  not  the  only  ones  to  be  won  over  in  this 
effort.  There  are  a  number  of 

Senator  Bond.  Clearly,  that  is  major. 

Mr.  Hansen  [continuing].  There  are  a  number  of  individuals 
within  those  very  State  programs  who  also  have  expressed  concern 
that  a  performance  partnership  approach  would  potentially  move 
resources  from  one  media,  where  there  is  less  need  in  a  particular 
geographic  area,  to  an  area  where  there  might  be  greater  need.  We 
have  encountered  resistance  within  those  very  State  programs,  for 
probably  the  same  reasons  that  there  has  been  concern  here.  And 
that  is  because  of  the  focus  on  the  specific  media  that  individuals 
have  been  trained  in  and  have  worked  in.  They  inevitably  see  that 
as  the  most  important. 

As  I  meet  with  the  environmental  commissioners  of  the  States, 
both  in  their  executive  committees  as  well  as  individually,  I  believe 
that  the  ongoing  negotiations  that  will  be  a  part  of  each  State  and 
each  region's  performance  partnership  negotiations  will  fundamen- 
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tally  redesign  the  relationships  we  have  between  the  Environ- 
mental Protection  Agency  and  those  States. 

And  it  will  not  come  overnight.  It  will  come  over,  I  think,  several 
years — hopefully  no  more  than  two — that  is,  this  year  and  1997, 
through  those  negotiations. 

Last,  let  me  say  that  from  my  standpoint,  that  as  both  the  Ad- 
ministrator, Carol  Browner,  and  I  travel  this  country  and  speak 
with  our  people  in  the  regions,  we  stress  over  and  over  and  over 
again  how  important  it  is  that  the  regulatory  reinvention  efforts 
and  the  new  relationships  with  our  States,  are  priorities  no  matter 
how  unsettled  the  budgetary  times  are,  and  that  we  need  to  be  able 
to  move  those  ahead. 

I  stressed  this  most  recently,  Monday,  February  26,  in  EPA  re- 
gion 6,  in  Dallas,  TX.  Both  the  Administrator  and  I  continue  to  do 
that  across  this  country. 

PROJECT  XL  AND  LEGISLATIVE  CHANGE 

Senator  Bond.  Finally,  let  me  focus  on  a  very  good  line  the  Presi- 
dent had  in  his  State  of  the  Union  Address.  He  said:  "If  you  can 
find  a  cheaper,  more  efficient  way  than  Government  regulations  re- 
quired to  meet  tough  pollution  standards,  do  it,  as  long  as  you  do 
it  right." 

I  think  a  lot  of  people  have  said,  and  we  know,  that  there  is  leg- 
islation that  is  going  to  be  required  if  they  are  to  do  that.  Because 
there  are  legislative  problems  in  the  way.  Amoco-Yorktown  was  one 
of  them. 

Do  you  agree  that  legislative  reforms  are  necessary?  And  when 
will  we  be  seeing  your  recommended  legislation  on  that? 

Mr.  Hansen.  Mr.  Chairman,  we,  as  you,  have  welcomed  the  op- 
portunity, in  Project  XL  as  well  as  others,  to  be  able  to  address  a 
new  very  flexible  way  to  achieve  demonstrably  better  environ- 
mental results,  but  with  greater  flexibility. 

Our  position  has  been  that  if  it  were  necessary  to  seek  statutory 
change,  we  would  be  supportive  of  that  and  would  so  pursue.  How- 
ever, I  would  like  to  say  that,  of  the  proposed  XL  projects  that  have 
come  in  to  us,  we  have  been  able  to  consider  all,  as  proposed,  under 
existing  statutory  authority.  And  we  will  continue  to  pursue  this 
course  of  action. 

If  something  changes  so  that  we  need  a  broader  or  a  statutory 
allowance  to  be  able  to  address  proposed  XL  issues,  we  will  seek 
such  changes  and  would  look  forward  to  working  cooperatively  with 
you  to  that  end. 

Senator  Bond.  My  understanding  of  the  statute  is  that  if  they 
agreed  with  EPA,  and  you  said  this  is  a  much  better  way  to  do  it, 
they  would  still  be  subject  to  citizen  suits.  A  citizen  could  go  into 
court — after  they  had  gone  in  and  cleaned  up  the  low-cost,  more  ef- 
fective pollutant — they  would  be  subject  to  a  citizen  suit,  in  which 
a  citizen  could  go  in,  under  existing  law  and  say:  You  did  not  do 
the  more  expensive  way,  you  would  have  to  do  the  more  expensive 
way.  Can  you  give  them  any  assurance  that  that  would  not  hap- 
pen? 

Mr.  Hansen.  Mr.  Chairman,  we  have  worked  very  closely,  not 
only  with  the  industries  that  have  proposed  projects  under  XL,  but 
also  with  people  who  are  contemplating  XL  projects.  What  you  de- 
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scribe  has  been  raised  theoretically.  It  has  not  been  something  we 
have  faced  in  the  proposals  that  have  come  forward  or  in  any  con- 
crete ideas  for  XL  proposals  that  are  being  developed  that  have 
been  discussed  with  us. 

We  have  maintained  that  if,  in  fact,  we  are  unable  to  accomplish 
ends  that  we  think  are  important,  we  would  seek  such  legislation. 
But,  to  date,  in  those  projects  that  have  come  forward,  we  believe 
that  through  our  existing  authorities  we  can  address  the  needs 
under  Project  XL. 

Senator  Bond.  If  there  is  authorization  for  a  citizen  suit,  how 
does  the  EPA  agreement  cut  off  that  suit,  when  you  may  not  know 
the  person  or  entity  who  may  decide  later  to  file  that  suit? 

Mr.  Hansen.  Mr.  Chairman,  the  type  of  proposals  that  we  have 
received  we  have  been  able  to  accommodate,  within  our  existing 
statutory  framework.  For  example,  one  of  the  programs  that  I 
think  you  heard  earlier  today  in  testimony  from  the  representative 
from  Intel,  is  referred  to  as  the  P4  permit,  allowing  for  modifica- 
tions in  the  production  line  without  having  to  go  through  the  proc- 
ess for  prior  notification  for  construction. 

What  was  accomplished  there,  with  Intel's  Aloha,  OR,  facility, 
was  not  a  moving  away  from  being  able  to  accomplish  it  under  ex- 
isting statutory  and  regulatory  framework,  but,  rather,  it  was  al- 
lowing for  preapproval  of  certain  changes  that  could  take  place. 
Those  changes  were  able  to  be  incorporated,  as  we  would  hope  to 
be  the  case  with  Intel's  Arizona  facility,  into  the  existing  permit 
and,  therefore,  not  subject  to  citizen  suit. 

In  a  number  of  the  other,  in  fact,  in  all  of  the  other  XL  projects 
that  have  been  proposed,  we  have  not  found  ourselves,  to  our 
knowledge,  running  up  against  a  problem.  But  if  that  were  the 
case,  as  I  said  before,  we  would  seek  legislative  change  to  accom- 
plish that  very  end. 

Senator  Bond.  Well,  so  what  you  are  telling  me  really,  the  XL 
project  can  work  where  you  can  grant  a  permit,  or  it  is  a  narrow 
area  where  you  could  eliminate  the  possibility  of  a  citizen  suit.  But, 
quite  frankly,  you  cannot  do  an  Amoco-Yorktown-type  project  with- 
out changing  the  statute  to  allow  the  agreed  upon  resolution  deal- 
ing with  something  other  than  the  sewer  disposal  to  meet  the  stat- 
utory goals,  can  you? 

Mr.  HANSEN.  Well,  Mr.  Chairman,  again,  I  have  not  gone  back 
and  tried  to  apply  what  was  talked  about  in  Amoco-Yorktown,  and 
determine  whether  or  not  we  would  have  been  able  to  find  a  cre- 
ative way  to  address  the  marine  terminal  loading  issue  that  Amoco 
wanted  to  address  and  determine  whether  we  could  have  accom- 
plished that  under  existing  statute  in  a  way  that  would  have  pro- 
tected the  company. 

However,  I  can  say  that  for  those  projects  that  have  come  before 
us,  we  have  not  seen  that  problem  arise.  Again,  as  I  said,  if  we  do, 
we  would  be  happy  to  be  able  to  work  with  you  to  accomplish  just 
that  very  end  that  I  think  you  are  seeking. 

Senator  Bond.  Well,  Mr.  Hansen,  I  do  not  want  to  beat  that 
horse  to  death,  but  as  I  understand  it,  the  law  is  pretty  clear,  or 
at  least  the  law  is  certainly  sufficiently  cloudy  in  the  Amoco-York- 
town situation,  that  you  are  not  going  to  get  many  types  of  compli- 
ance XL  efforts,  where  there  are  potential  citizen  suits  that  could 
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go  back,  after  an  agreement  is  reached  with  EPA,  steps  are  taken 
in  an  alternative  compliance,  and  then  a  citizen  suit  can  require 
the  company  or  the  industry  to  pursue  the  more  expensive  route. 
And  I  do  not  see  how  you  can  reach  any  other  resolution  or  any 
other  conclusion.  If  you  could,  please  advise  me.  But  you  would 
hope  that  we  could  work  together  to  see  if  we  can  figure  out  some 
way  to  allow  the  alternative  compliance  to  go  forward  in  a  situation 
like  the  Amoco-Yorktown  project. 

Mr.  Hansen.  Mr.  Chairman,  our  goals,  I  think,  are  very  similar, 
if  not  identical.  We  want  to  find  opportunities  to  be  able  to 
produce,  beyond  compliance,  alternative  approaches  for  our  envi- 
ronmental goals. 

What  we  believe  very  strongly  is  that  the  existing  regulatory  sys- 
tem, as  flawed  as  it  is,  does  have  a  very  fundamental  strength  and 
so  we  need  to  be  careful  in  terms  of  when  we  make  changes  to  the 
framework.  Our  commitment  to  this  case  has  been  that  if  we  find 
proposals  coming  forward  that  we  cannot  accommodate,  we  would 
support  legislative  change.  We  would  be  happy  to  continue  to  work 
with  you  to  that  end. 

Senator  Bond.  Well,  we  look  forward  to  having  your  suggestions 
on  how  we  can  accomplish  that  legislatively. 

Mr.  Hansen,  thank  you  very  much  for  your  testimony.  We  will 
leave  the  record  open.  I  think  that  there  may  well  be  some  ques- 
tions from  other  members  of  the  committee.  We  appreciate  your 
time,  and  the  effort  that  you  have  put  in,  in  preparing  for  this,  and 
giving  us  the  information  you  have.  I  think  we  have  potentially  a 
very  productive  process  underway,  with  the  CSIS  study.  And  the 
committees,  at  least  on  the  Senate  side,  are  most  interested  in 
working  with  you  as  we  move  forward  in  this  area.  We  appreciate 
your  time,  and  we  will  be  in  touch,  as  they  say. 

Thank  you  very  much.  Any  concluding  statement  you  wish  to 
make? 

SUBMITTED  QUESTIONS 

Mr.  Hansen.  Just  a  brief  comment,  Mr.  Chairman.  We  welcome 
the  opportunity  to  work  with  the  committee,  with  NAPA,  and  oth- 
ers, in  what  we  think  are  areas  of  commonality,  to  be  able  to  re- 
structure and  provide  environmental  protection  for  the  next  cen- 
tury in  a  way  that  makes  good  sense.  We  look  forward  to  working 
together. 

Thank  you. 

[The  following  questions  were  not  asked  at  the  hearing,  but  were 
submitted  to  the  Agency  for  response  subsequent  to  the  hearing:] 

Questions  Submitted  by  Senator  Bond 
directions  2000  initiative 

Senator  Bond.  Last  summer,  the  administrator  began  an  initiative  called  "Direc- 
tions 2000"  to  develop  principles  "to  guide  future  work  and  near-term  budget  deci- 
sions," and  to  identify  areas  for  possible  disinvestment.  What  were  the  results  of 
that  initiative  and  were  any  lower-priority  activities  slated  for  "disinvestment"? 

Answer.  The  Directions  2000  work  group  briefed  the  Administrator  and  Deputy 
Administrator  in  December  on  the  areas  in  which  the  group  reached  consensus  re- 
garding priority  directions  for  the  agency's  future  work  and  areas  in  which  signifi- 
cant issues  will  need  to  be  resolved.  The  Agency  has  provided  these  briefing  mate- 
rials to  Appropriations  Committee  staff. 
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As  the  briefing  materials  indicate,  the  work  group  focused  on  areas  of  emphasis 
for  the  Agency's  work,  and  did  not  recommend  specific  activities  or  sets  of  activities 
for  disinvestment.  As  such,  the  Directions  2000  results  are  being  used,  along  with 
those  from  several  other  direction-  and  priority-setting  activities,  to  inform  Agency 
budget  decisions. 

CATALOGUE  OF  AGENCY  ACTIVITIES 

Senator  Bond.  One  of  the  latest  agency  initiatives  is  to  an  exercise  to  "catalogue" 
EPA  activities.  What  is  the  significance  and  purpose  of  this  activity  and  what  you 
will  do  with  the  results? 

Answer.  The  agency  is  currently  undertaking  an  effort  to  produce  its  first  Agency 
Activity  Profile.  The  information  gathered  in  the  Profile  will  be  the  first  step  toward 
setting  up  an  integrated  planning,  budgeting  and  accountability  system.  The  goal 
of  the  Profile  is  to  develop  baseline  information  on  what  the  agency  does 
programmatically  at  a  level  of  detail  not  available  through  existing  budgeting  and 
management  systems.  We  anticipate  that  the  Profile  will  establish  a  programmatic 
context  for  management  decisions  on  deployment  of  the  workforce  and  improve  plan- 
ning for  workforce  changes  to  implement  the  agency's  fiscal  year  1997  and  outyear 
priorities. 

PLANNING,  BUDGETING  AND  ACCOUNTABILITY — EARLIER  INITIATIVE 

Senator  Bond.  In  response  to  the  NAPA  recommendations  and  requirements  of 
the  Government  Performance  and  Results  Act,  EPA  has  proposed  a  new  initiative 
to  link  planning,  budgeting,  and  accountability — a  very  fundamental  management 
discipline  needed  in  any  well-managed  organization. 

The  plan  sounds  strikingly  similar  to  an  initiative  started  under  Bill  Reilly  in 
1989.  At  the  time,  EPA  said  its  new  agency  wide  effort  would  result  in  improving 
"EPA's  ability  to  set  priorities  and  allocate  resources  according  to  risk  *  *  *  and 
achieve  a  closer  and  more  effective  relationship  between  the  functions  of  planning, 
budgeting  and  accountability. 

What  happened  to  this  earlier  initiative,  and  why  will  the  latest  effort  succeed 
when  the  earlier  one  failed? 

Answer.  In  June  1989,  a  task  force  comprising  Headquarters  and  Regional  man- 
agers were  asked  to  review  EPA's  activity-based  management  system.  At  that  time, 
many  managers  and  staff  in  EPA  criticized  the  system  as:  (1)  over-simplifying  dif- 
ficult tasks  by  emphasizing  whether  certain  tasks  were  done  within  a  specific  time 
frame  over  how  well  they  were  done;  (2)  emphasizing  activities  rather  than  meas- 
ures that  demonstrate  progress  towards  environmental  goals;  and  (3)  not  addressing 
variations  in  the  complexity  and  severity  of  environmental  problems  based  on  dif- 
ferences in  pollution  sources  or  local/regional  conditions. 

The  Task  Force  developed  the  following  key  recommendations  that  the  Deputy 
Administrator  asked  the  Agency  to  implement: 
— The  management  system  should  be  renamed  the  Strategic  Targeted  Activities 
for  Results  System  (STARS)  to  emphasize,  where  possible,  tracking  results-ori- 
ented activities. 
— Environmental  indicators  should  be  developed  by  each  program,  consistent  with 
its  strategic  objectives,  to  assess  overall  program  performance  in  environmental 
terms  over  a  multi-year  period. 
— Quarterly  Management  Memos  (QMM's)  should  be  prepared  by  each  program 
Assistant  Administrator  and  the  enforcement  office  for  the  Deputy  Adminis- 
trator. The  memos  would  evaluate  national  program  performance  in  meeting 
long-term  environmental  protection  objectives  and  the  quality  of  EPA  activities 
and  services  and  raise  management  issues. 
— The  regional  role  in  planning  and  regional  flexibility  in  developing  annual  pro- 
gram targets  needs  to  be  expanded. 
The  Agency  followed  through  on  each  of  these  recommendations,  but  the  desired 
impact  of  these  changes  was  not  fully  achieved.  While  environmental  indicator  infor- 
mation was  encouraged  and  used  where  available,  and  many  program  offices  contin- 
ued their  efforts  to  identify  and  improve  their  indicators,  most  of  the  measures 
tracked  in  STARS  continued  to  reflect  activities  because  of  the  limited  availability 
of  environmental  information.  The  Quarterly  Management  Memos  (QMM's)  were  ef- 
fectively used  to  identify  and  resolve  programmatic  issues,  but  eventually  became 
perfunctory  and  did  not  adequately  focus  on  evaluating  efforts  to  achieve  environ- 
mental results.  Finally,  because  the  senior  management  at  that  time  did  not  use 
the  information  coming  out  of  STARS  and  the  QMM's,  the  system's  value  and  im- 
portance declined.  Given  the  importance  of  an  Agencywide  accountability  system, 
EPA  decided  to  stop  the  STARS  system  at  the  end  of  fiscal  year  1994,  evaluate  the 
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lessons  learned  from  this  effort,  and  set  in  place  the  steps  to  identify  a  new  manage- 
ment and  accountability  system  for  the  Agency,  focusing  explicitly  on  the  concerns 
raised  by  NAPA  in  its  recent  report  "Setting  Priorities,  Getting  Results."  During 
this  transition  phase,  program-specific  accountability  systems  have  continued  (it 
should  be  noted  that  STARS  was  not  a  unique,  stand  alone  system;  it  pulled  a  sub- 
set of  information  from  existing  program  accountability  systems)  and  the  Deputy 
Administrator  has  monthly  meetings  with  all  programs  to  review  program  progress 
and  address  program  issues  and  concerns. 

In  the  summer  of  1995,  EPA's  Administrator  and  Deputy  Administrator  convened 
a  task  force  to  review  the  NAPA  recommendations  and  lessons  learned  from  past 
efforts,  and  identify  the  critical  elements  of  a  new,  integrated  planning,  budgeting, 
and  accountability  system.  The  Agency  is  now  working  as  quickly  as  possible  to  im- 
plement this  new  system  and  believes  strongly  that  it  will  succeed  where  past  ef- 
forts did  not.  First,  the  Administrator  and  Deputy  Administrator  have  made  per- 
sonal commitments  to  ensure  that  this  new  system  will  succeed  (NAPA  notes  the 
importance  of  senior  management  involvement  and  use  of  a  new  system).  Centraliz- 
ing the  Agency's  core  planning  and  management  functions  directly  reporting  to  the 
Deputy  Administrator  reflects  this  commitment  (as  well  as  addressing  several  of  the 
NAPA  recommendations  regarding  management  improvements). 

Second,  Agency  capability  and  culture  has  evolved  markedly  since  1989  to  the 
point  where  environmental  indicator  identification,  development,  and  use  is  now  an 
understood  and  expected  part  of  environmental  management  operations,  not  only 
across  EPA's  main  program  offices  but  also  in  other  government  agencies,  the  re- 
gions, states,  and  private  sector.  EPA  maintains  activities  to  further  develop  state 
and  local  capacity  to  gather,  share,  and  use  environmental  data,  such  as  the  State 
Indicator  Project.  The  Agency's  new  partnership  approaches  to  environmental  pro- 
tection, such  as  CSI,  Project  XL  and  the  National  Environmental  Performance  Part- 
nerships/Performance Partnership  Grants  (NEPP's/PPG's),  will  include  concurrent 
development  of  performance  benchmarks.  Because  of  the  cooperative  nature  of  these 
activities,  EPA  will  work  closely  with  its  partners  in  the  states  and  industries  to 
develop  activity  and  environmental  indicators  that  will,  while  respecting  the  under- 
lying principle  of  compliance  flexibility,  ensure  adequate  accountability  for  and 
measurement  of  environmental  results. 

Third,  EPA  has  an  unprecedented  mandate  under  the  GPRA  to  plan  with  and  re- 
port on  a  broad  spectrum  of  management  information,  including  programmatic  ac- 
tivities, environmental  results,  and  financial/cost  data.  EPA  is  working  closely  with 
OMB  to  ensure  it  will  be  able  to  meet  the  reporting  requirements  of  GPRA,  through 
development  of  pilot  performance  plans  and  reports.  Implementation  of  GPRA  re- 
quirements will  also  be  under  the  aegis  of  the  Agency's  new  central  planning  and 
management  office  (as  yet  unnamed). 

DETAILS  FOR  PLANNING,  BUDGETING  AND  ACCOUNTABILITY  INITIATIVE 

Senator  Bond.  The  report  describes  a  very  important  Concept,  but  it  does  not  pro- 
vide the  details  of  when  and  how  this  will  be  implemented.  When  will  we  receive 
a  detailed  timeline,  and  does  the  agency  really  have  in  place  the  key  elements  of 
a  planning,  budgeting  and  accountability  system — including  good  measures  of  per- 
formance? 

Answer.  On  March  5,  1996,  the  Deputy  Administrator  and  I  announced  our  plans 
to  establish  a  new  Planning,  Budgeting  and  Accountability  (PBA)  System  for  EPA. 
Attached  is  a  schedule  that  lays  out  both  the  timeline  for  instituting  the  elements 
of  the  PBA  system  and  also  for  the  establishment  of  the  new  PBA  organization.  We 
have  designated  the  Acting  Chief  Financial  Officer  as  the  senior  manager  respon- 
sible for  developing  the  new  system  and  have  asked  for  a  detailed  plan  for  the  PBA 
system  by  early  summer.  The  system  will  evolve  over  time  and  we  do  not  expect 
all  elements  to  be  firmly  in  place  for  a  number  of  years.  However,  we  will  imme- 
diately begin  to  put  in  place  the  preliminary  aspects  of  the  system.  In  the  near 
term,  the  elements  of  the  system,  especially  risk  and  science  based  priorities  will 
shape  the  fiscal  year  1998  spring  and  summer  planning  and  budgeting  process  and 
will  influence  the  development  of  the  Agency's  fiscal  year  1997  operating  plan  next 
fall.  We  anticipate  that  an  increasingly  significant  application  of  the  system  will 
guide  the  development  of  the  Agency's  fiscal  year  1999  budget  next  year. 

The  Agency  currently  has  in  place  some  of  the  key  elements  needed  for  a  PBA 
system.  The  PBA  effort  will  focus  on  better  integrating  these  elements  as  well  as 
developing  the  parts.  A  precursor  to  the  Agency  system  is  the  National  Environ- 
mental Goals  Project.  In  concert  with  other  governmental  agencies  and  the  public, 
EPA  is  working  to  establish  ambitious  ten-year  environmental  goals  and  related 
milestones  that  will  set  the  direction  for  the  Agency's  programmatic,  environmental 
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and  management  efforts.  We  are  scheduled  to  release  these  goals  for  broad  public 
comment  in  the  spring  of  1996.  EPA  also  has  taken  a  number  of  steps  over  the  past 
few  years  to  improve  our  ability  to  define  appropriate  environmental  indicators  and 
collect  and  analyze  the  data  needed  to  gauge  progress  made  in  addressing  environ- 
mental problems.  We  have  five  Government  Performance  and  Results  Act  (GPRA) 
pilots  underway  which  are  providing  us  experience  and  insight  into:  preparing  an- 
nual plans;  defining  performance  measures — both  environmental  and  program  activ- 
ity measures;  and  using  the  data  collected  to  evaluate  our  success  in  meeting  the 
annual  goals.  The  establishment  of  clearly  defined  and  measurable  environmental 
outcomes  is  one  of  the  biggest  challenges  facing  us  as  we  institutionalize  the  PBA 
system. 

In  the  beginning,  the  PBA  effort  will  work  to  evaluate  current  EPA  Programs  in 
terms  of  risk.  These  risk  analyses  will  help  to  guide  EPA  in  setting  priorities  and 
in  allocating  resources  in  the  coming  years.  Clearly,  many  other  factors  are  impor- 
tant in  setting  priorities  and  allocating  resources,  but  the  focus  of  this  new  PBA  ef- 
fort will  be  to  make  EPA's  goal  of  cost-effective,  equitable  risk  reduction  become  key 
in  these  decisions.  Risk-based  priority  setting  and  resource  allocation  will  not  be 
easy  and  will  take  a  number  of  years  to  perfect,  but  EPA  will  move  aggressively 
to  incorporate  risk  into  the  Agency  decision  process  as  quickly  as  possible. 

In  summary,  the  development  of  risk  protocol,  strategic  goals,  performance  meas- 
ures, budget  priorities  and  an  accountability  program,  and  putting  these  pieces  into 
an  integrated  system,  is  an  iterative  process  that  will  evolve  over  time. 

PRIORITIZATION  OF  ACTIVITIES 

Senator  Bond.  The  task  force  report  points  out  some  very  key  failings  of  the  agen- 
cy's current  approach  to  planning,  budgeting,  and  accountability.  It  'recognizes  the 
need  for  redirecting  resources  over  time  to  the  most  pressing  issues"  (see  attached 
report  "Incentives  for  Self-Policing  *  *  *  ")  and  says  "the  budget  process  should 
avoid  focusing  decisions  solely  on  the  margin  of  the  prior  year's  budget."  The  report 
says  (see  attached  report  "Incentives  for  Self-Policing  *  *  *  ")  "managers  should 
be  encouraged  to  make  bold  choices  and  wholesale  disinvestment  in  low  priority  pro- 
grams." 

This  provides  a  picture  of  the  current  state  of  play — budgets  are  based  on  what 
programs  received  the  year  before — not  an  assessment  of  their  effectiveness.  It  also 
clearly  shows  that  the  current  budget  does  not  prioritize  activities  to  the  most  press- 
ing issues.  Will  we  begin  to  see  a  real  prioritization  of  activities,  and  disinvestments 
from  low  priority  activities  in  fiscal  year  1997? 

Answer.  Although  the  specifics  of  the  fiscal  year  1997  budget  cannot  be  discussed 
at  this  point,  EPA  remains  committed  to  setting  priorities  that  will  address  within 
limited  resources  the  most  pressing  issues.  Relative  risk  is  one  of  a  number  of  fac- 
tors the  agency  considers  when  setting  priorities;  other  factors  include  legal  man- 
dates, court-ordered  and  legislative  deadlines,  programmatic  costs  and  benefits, 
technological  availability,  public  preferences,  and  the  feasibility  of  success. 

In  fiscal  year  1997,  the  agency  will  continue  several  initiatives  that  improve  the 
use  of  relative  risk  in  prioritizing  activities.  For  example,  we  are  targeting  enforce- 
ment actions  to  deter  violations  which  present  the  most  serious  risks  to  public 
health  and  the  environment.  The  agency  is  also  proposing  major  changes  in  Re- 
source Conservation  and  Recovery  Act  (RCRA)  regulations  based  on  the  degree  of 
risk  by  particular  wastes.  In  addition,  EPA  is  changing  the  national  drinking  water 
program  to  focus  on  the  contaminants  causing  the  highest  risks. 

These  initiatives  are  a  part  of  a  larger  effort  ongoing  within  the  Agency  to  move 
away  from  less  effective  methods  of  environmental  protection  and  regulation  to  a 
more  cooperative,  common  sense,  and  cost  effective  approach.  The  agency's  budget 
will  provide  our  state  and  tribal  partners  increased  flexibility  to  address  their  high- 
est risks  through  the  use  of  Performance  Partnership  grants,  while  simultaneously 
strengthening  their  ability  to  develop  priorities  by  continuing  to  assist  them  in  con- 
ducting comparative-risk  studies.  EPA's  commitment  to  addressing  high  priority  en- 
vironmental problems  through  a  more  common  sense  approach  can  also  be  seen  in 
the  Project  XL  initiative.  Under  this  voluntary  initiative,  if  business,  states,  local- 
ities, and/or  federal  agencies  can  propose  projects  that  lead  to  better  environmental 
results  than  under  the  current  regulatory  system,  and  at  less  cost,  EPA  is  willing 
to  provide  flexibility  in  meeting  existing  regulatory  requirements. 

OFFICE  OF  RESEARCH  AND  DEVELOPMENT 

Senator  Bond.  Administrator  Browner,  the  Office  of  Research  and  Development 
(ORD)  recently  put  together  a  strategic  plan.  The  Deputy  Assistant  Administrator 
of  ORD,  said  the  plan  "helps  us  make  more  orderly  decisions  on  what  to  do  under 
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a  decreasing  budget."  Will  your  plan  provide  a  similar  management  tool,  and  could 
ORD's  strategic  planning  process  serve  as  a  model  for  the  agency? 

Answer.  The  ORD  Strategic  Plan  is  in  many  ways  a  template  for  how  the  Agency 
Strategic  Plan  will  be  developed  and  used.  While  the  competing  programs  and  prior- 
ities that  face  the  Agency  as  a  whole  are  more  complex  than  those  facing  ORD,  the 
ORD  plan  addresses  priority  setting  and  resources  decisions  in  the  clear  straight- 
forward way  that  we  believe  is  critical  to  the  Agency-level  plan.  There  are  two  Key 
ingredients  to  a  successful  strategic  plan:  one  is  a  clear  set  of  priorities;  the  other 
is  a  well-understood  resource  decision  process.  Effective  strategic  planning  will  en- 
able the  Agency's  senior  managers  to  make  more  informed  policy  and  resource  deci- 
sions regarding  the  many  environmental  and  public  health  demands  placed  on  EPA, 
particularly  when  we  are  faced  with  fewer  resources  to  devote  to  those  priorities. 

INDEPENDENT  ANALYTIC  GROUP 

Senator  Bond.  Administrator  Browner,  your  plans  include  incorporating  scientific 
analysis  into  the  strategic  planning  process,  and  calls  for  an  "independent  analytic 
group"  who  will  apparently  guide  this  process.  Who  will  this  independent  group  be, 
and  will  they  be  from  outside  the  agency?  If  they  are  EPA  managers,  won't  they 
bring  biases  from  their  individual  programmatic  area  into  the  process? 

Answer.  In  establishing  the  new  Planning,  Budgeting  and  Accountability  (PBA) 
System,  the  Deputy  Administrator  and  I  have  determined  that  the  best  approach 
organizationally  is  the  establishment  of  an  independent  organization  in  the  Agency. 
This  organization  will  be  the  "honest  broker,"  providing  objective  analyses  of  re- 
source alternatives.  The  PBA  organization  will  be  headed  by  the  Agency's  Chief  Fi- 
nancial Officer  who  will  report  directly  to  me  and  the  Deputy  Administrator,  there- 
by allowing  for  independent  programmatic,  scientific  and  fiscal  analysis. 

We  have  put  considerable  thought  into  how  we  ensure  this  independence,  particu- 
larly with  regard  to  the  science  input.  Two  fundamental  components  of  this  inde- 
pendence are  that  we  will  work  very  closely  with  the  Science  Advisory  Board  espe- 
cially in  terms  of  their  "Reducing  Risk  II"  report,  as  we  strengthen  the  use  of 
science  data  in  the  planning,  budgeting,  and  accountability  process,  and  that  we  will 
make  use  of  outside  peer  review,  consistent  with  the  Agency's  peer  review  policies. 

We  will  also  work  closely  with  the  National  Academy  of  Sciences,  the  Office  of 
Science  and  Technology  Policy  and  other  federal  agencies,  as  well  as  with  state  and 
local  governments.  Finally,  this  new  process  will  entail  extensive  public  involve- 
ment, including  regulated  industry. 

ENVIRONMENTAL  INDICATORS 

Senator  BOND.  Another  key  element  of  a  planning,  budgeting  and  accountability 
system  is  environmental  performance  measures  or  indicators — as  opposed  to  "bean 
counts"  such  as  the  numbers  of  permits  issued.  The  need  for  such  measures  was 
identified  by  GAO  in  1988,  and  in  1989  an  EPA  task  force  report  discussed  "the  im- 
portance of  putting  program  accountability  into  a  strategic  planning  context  with 
explicit  environmental  indicators." 

What  happened  to  the  recommendations  of  the  (1989)  task  force  to  develop  more 
meaningful  environmental  indicators? 

Answer.  In  1989,  based  on  recommendations  from  the  Management  Systems  Task 
Force,  the  Deputy  Administrator  reinforced  development  of  these  linkages  by  direct- 
ing that  STARS  increasingly  incorporate  results-oriented  information  such  as  envi- 
ronmental indicators  and  related  background  information,  and  where  that  informa- 
tion was  lacking  or  of  poor-quality,  that  information  sources  be  identified  or  im- 
proved. Following  the  Deputy  Administrator's  directive,  Agency  programs  began  or, 
where  effort  was  already  underway,  continued  to  identify  and  improve  their  environ- 
mental indicator  data  collection  and  use  of  the  information. 

Since  1989,  both  scientific  and  cultural  change  at  EPA  and  with  EPA's  partners 
have  greatly  increased  the  Agency's  ability  to  collect  and  use  environmental  indica- 
tor data  across  all  programmatic  areas.  Environmental  information  has  played  a 
crucial  and  central  role  in  the  development  of  the  National  Goals,  that,  when  com- 
pleted, will  establish  measurable  environmental  benchmarks  used  to  measure  the 
effectiveness  of  environmental  efforts.  Additional  efforts  to  identify  and  improve  per- 
formance benchmarks  for  all  Agency  programs  are  ongoing  in  non-traditional  pro- 
gram areas  as  well,  for  example,  nonpoint  source  impacts  or  climate  change.  The 
recommendations  in  the  1995  report  by  the  National  Academy  of  Public  Administra- 
tion support  many  of  the  Agency's  directions. 

The  Agency's  new  partnership  approaches  to  environmental  protection  currently 
being  implemented,  such  as  CSI,  Project  XL  and  the  National  Environmental  Per- 
formance Partnerships/Performance   Partnership  Grants  (NEPP's/PPGs),   will  in- 
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elude  concurrent  development  of  performance  benchmarks.  Because  of  the  coopera- 
tive nature  of  these  activities,  EPA  will  work  closely  with  its  partners  in  the  states 
and  industries  to  develop  activity  and  environmental  indicators  that  will,  while  re- 
specting the  underlying  principle  of  compliance  flexibility,  ensure  adequate  account- 
ability for  and  measurement  of  environmental  results. 

BENCHMARKS  FOR  PROGRAMS'  SUCCESS 

Senator  BOND.  What  benchmarks  does  EPA  currently  use  to  determine  a  pro- 
grams success? 

Answer.  The  Strategic  Targeted  Activities  for  Results  System  (STARS)  tracked 
Agency  activities  in  key  programmatic  areas.  In  many  cases,  activities  tracked  in 
STARS  were  measured  against  prenegotiated,  annual  activity  targets  which  served 
as  benchmarks  for  Agency  performance.  The  Agency  attempted  to  improve  analysis 
of  its  performance  by  linking  where  possible  its  activities  to  environmental  results. 
In  1989,  based  on  recommendations  from  the  Management  Systems  Task  Force,  the 
Deputy  Administrator  reinforced  development  of  these  linkages  by  directing  that 
STARS  increasingly  incorporate  results-oriented  information  such  as  environmental 
indicators  and  related  background  information,  and  where  that  information  was 
lacking  or  of  poor-quality,  that  information  sources  be  identified  or  improved. 

The  Agency  continues  to  collect  activity  data  in  order  to  meet  its  statutory  report- 
ing requirements,  in  addition  to  using  the  data  as  part  of  its  internal  management 
processes.  Since  1989,  both  scientific  and  cultural  change  at  EPA  and  with  EPA's 
partners  have  greatly  increased  the  Agency's  ability  to  collect  and  use  environ- 
mental indicator  data  across  all  programmatic  areas.  Environmental  information 
has  played  a  crucial  and  central  role  in  the  development  of  the  National  Goals,  that, 
when  completed,  will  establish  measurable  environmental  benchmarks  used  to 
measure  the  effectiveness  of  environmental  programs.  Additional  efforts  to  identify 
and  improve  performance  benchmarks  for  all  Agency  programs  are  ongoing  in  non- 
traditional  program  areas  as  well,  for  example,  nonpoint  source  impacts  or  climate 
change. 

MONITORING  EFFECTIVENESS  OF  EPA'S  PROGRAMS  AND  INITLAIWES 

Senator  Bond.  What  is  EPA  doing  to  improve  its  ability  to  monitor  the  effective- 
ness of  EPA's  programs  and  initiatives,  and  those  of  the  states. 

Answer.  The  Agency's  new  office  for  planning  and  management  demonstrates 
Agency  management  commitment  to  ensure  a  highly  visible  and  effective  Agency 
focus  on  identifying  and  improving  a  broad  spectrum  of  information  related  to  Agen- 
cy performance.  The  development  of  the  Agency's  GPRA  fiscal  year  1998  perform- 
ance plan,  for  example,  will  incorporate  Agency  activity  and  environmental  indicator 
data,  as  well  as  serve  a  central  role  in  meeting  the  Agency's  GPRA  and  other  report- 
ing responsibilities. 

The  Agency  also  will  begin  a  process  to  develop  Agency  Goals  that  are  based  on 
and  related  to  the  National  Goals  currently  under  development.  The  Agency  goals 
are  expected  to  define  EPA's  performance  objectives  within  the  context  outlined  by 
the  larger  National  goals,  and  to  serve  as  a  focus  around  which  Agency  annual  per- 
formance plans  and  budget  will  be  developed.  Development  of  the  Agency  goals  is 
just  beginning  under  the  aegis  of  EPA's  new  planning  office. 

To  meet  its  statutory  reporting  requirements  and  support  development  of  its  envi- 
ronmental goals,  the  Agency  will  continue  to  collect  activity  data  and  also  further 
develop  its  environmental  information  capabilities  (as  described  further  on).  In  addi- 
tion, tne  Agency's  new  partnership  approaches  to  environmental  protection  cur- 
rently being  implemented,  such  as  CSI,  Project  XL  and  the  National  Environmental 
Performance  Partnerships/Performance  Partnership  Grants  (NEPP's/PPG's),  will  in- 
clude concurrent  development  of  performance  benchmarks.  Because  of  the  coopera- 
tive nature  of  these  activities,  EPA  will  work  closely  with  its  partners  in  the  states 
and  industries  to  develop  activity  and  environmental  indicators  that  will,  while  re- 
specting the  underlying  principle  of  compliance  flexibility,  ensure  adequate  account- 
ability for  and  measurement  of  environmental  results. 

Under  the  State  Indicator  Project,  the  Agency  is  providing  technical  assistance 
and  expertise  to  states  to  build  their  capacity  to  identify,  collect,  and  use  perform- 
ance management  information,  especially  environmental  indicator  data.  States  are 
presently  at  different  levels  of  capability,  and  EPA  continues  to  focus  on  the  states 
expressing  a  high-level  of  commitment  and  requiring  the  greatest  assistance. 

RESPONSIBILITY  FOR  CONDUCTING  EVALUATIONS 

Senator  Bond.  Which  office  within  EPA  has  primary  responsibility  for  conducting 
evaluations  of  EPA  program  activities? 
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Answer.  The  Office  of  Policy,  Planning  and  Evaluation  (OPPE)  has,  in  the  past, 
had  primary  responsibility  for  conducting  evaluations  of  EPA  program  activities. 
Currently,  program  evaluation  is  accomplished  through  program  reviews,  which  are 
conducted  by  each  program  and  regional  office,  and  from  external  reviews  such  as 
those  conducted  by  the  OIG  and  GAO.  The  new  PBA  organization  will  assume  the 
responsibilities  associated  with  an  on-going  program  evaluation  and  accountability 
effort.  Most  importantly,  the  PBA  orgamzation  will  develop  new  accountability 
measures  that  will  better  inform  the  resource  decision  process.  The  new  effort  will 
not  only  examine  program  effectiveness  and  fiscal  accountability,  but  will  evaluate 
program  results  vis-a-vis  program  and  Agency  goals  and  will  consider  the  environ- 
mental results  of  program  activities  over  the  long-term. 

PERFORMANCE  INFORMATION 

Senator  Bond.  When  will  EPA  begin  to  actually  shift  resources  based  on  informa- 
tion about  performance  of  a  particular  program  or  activity? 

Answer.  The  Agency  currently  uses  performance  information,  where  available,  to 
make  policy  and  resource  decisions.  We  have  five  programs  participating  in  the  Gov- 
ernment Performance  and  Results  Act  pilots  and  we  are  learning  from  the  chal- 
lenges we  have  faced  in  those  pilots.  The  PBA  system  will  build  on  these  experi- 
ences as  well  as  looking  at  measures  used  by  other  entities,  e.g.  state  and  local  gov- 
ernments, to  determine  appropriate  environmental  outcome  measures. 

There  is  a  significant  time  investment  required  to  establish  a  strategic  plan  and 
obtain  consensus  on  the  Agency's  goals  and  priorities  with  its  key  stakeholders.  We 
do  anticipate  that  in  the  spring  of  1997,  with  the  development  of  the  fiscal  year 
1999  budget,  we  will  be  in  a  position  to  more  significantly  inform  the  Agency's  policy 
and  resource  decisions  using  scientific  and  fiscal  analysis  coupled  with  program  per- 
formance and  environmental  results  information. 

ENVIRONMENTAL  PERFORMANCE  MEASURES  OR  INDICATORS 

Senator  Bond.  How  much  do  we  know  about  environmental  impacts  of  enforce- 
ment actions?  Will  enforcement  "bean  counting"  be  replaced  with  or  supplemented 
by  measures  of  real  impact  on  the  environment? 

Answer.  Improved  environmental  quality  is  an  ultimate  goal  of  environmental 
programs  and,  therefore,  measures  of  environmental  success  are  highly  desired.  The 
types  of  environmental  results  that  can  potentially  be  measured  include  overall  en- 
vironmental quality,  reduction  of  pollutant  releases,  and  risk  reduction.  These  meas- 
ures pose  several  difficulties  that  need  to  be  addressed.  Among  the  issues  commonly 
cited  as  obstacles  to  developing  measures  of  environmental  results  are: 

— There  can  be  a  significant  lag  time  between  the  compliance  assistance  and/or 
enforcement  response  activity  and  the  resulting  improvement  in  environmental 
quality. 

— It  is  hard  to  link  changes  in  environmental  quality  to  specific  sources  or  specific 
compliance  actions. 

— Other  factors,  such  as  changing  weather  patterns  or  economic  conditions,  may 
affect  environmental  quality  and  therefore  the  accuracy  of  this  measure. 

The  Office  of  Enforcement  and  Compliance  Assurance  has  conducted  a  com- 
prehensive evaluation  of  its  measures  of  success  and  has  plotted  a  course  for  the 
future  that  emphasizes  development  and  implementation  of  measures  of  the  envi- 
ronmental results  obtained  through  enforcement  actions.  In  fiscal  year  1995,  OECA 
began  to  routinely  gather  and  report  data  from  the  Regional  offices  on  actual  reduc- 
tions in  pollutant  emissions  or  discharge  loadings  that  result  from  enforcement  set- 
tlements. 

In  order  to  calculate  emission/effluent  reductions,  compliance  and  enforcement 
personnel  will  also  need  to  routinely  document  the  conditions  (establish  the  base- 
line) at  the  time  of  discovery  of  the  violation.  To  augment  the  quantitative  data,  the 
Regions  may  also  provide  narrative  descriptions  describing  the  environmental  condi- 
tions that  existed  at  the  time  that  the  facility  was  found  in  violation,  along  with 
the  results  which  are  expected  when  the  settlement  or  order  is  fully  implemented. 

In  addition  to  tracking  environmental  results,  OECA  intends  to  measure  program 
success  through  use  of  compliance  rates.  In  the  past,  the  use  of  facility  compliance 
rates  as  a  method  of  gauging  program  progress  and  success  has  had  mixed  results. 
The  data  have  been  limited  in  determining  program  success  since  all  regulated  fa- 
cilities for  particular  media  programs  have  been  aggregated  together  into  very  large 
numbers  (e.g.,  40,000  major  air  sources,  8,000  major  water  dischargers,  etc.).  From 
a  purely  mathematical  perspective  it  takes  large  numbers  of  facilities  either  enter- 
ing or  leaving  compliance  to  move  the  compliance  rate  numbers  in  a  discernible  di- 
rection. If  similarly  large  numbers  of  facilities  go  into  and  out  of  compliance,  it  can 
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appear  as  if  no  change  occurred.  As  result,  existing  compliance  rate  measures  have 
been  viewed  as  not  being  very  useful  and  are  infrequently  used. 

Use  of  compliance  rates  as  a  measure  of  success  will  be  reinvigorated  by  both 
broadening  and  narrowing  how  the  concept  is  applied.  The  use  of  compliance  rates 
will  be  broadened  through  looking  at  a  cross-program,  multi-media  picture  of  com- 
pliance, and  it  will  be  narrowed  Dy  limiting  this  cross-program  view  to  particular 
industries  (e.g.,  petroleum  refining,  iron  and  steel  manufacturing)  or  high  priority 
areas.  These  are  smaller  slices  of  the  total  universe  of  regulated  facilities,  but  they 
are  the  facilities  that  are  of  most  concern  from  the  following  perspectives:  industrial 
sector;  pollutant/emissions/risk;  geographic/demographic  areas;  and/or  corporation- 
wide  noncompliance.  These  data,  which  will  help  guide  targeting  and  priority-set- 
ting decisions,  can  serve  as  the  baseline  against  which  progress  and  success  are 
measured  over  time. 

ACCOUNTABILITY  SYSTEM 

Senator  Bond.  Under  previous  administrations,  EPA  has  a  program  monitoring 
system  referred  to  as  Strategically  Targeted  Activities  for  Results  System,  or 
STARS,  in  which  program  offices  reported  their  agency  activities — such  as  number 
of  permits  issued.  STAR's  was  a  bean-counting  system,  but  at  least  it  was  an  ac- 
countability system  of  some  kind — it  set  a  structure  and  schedule  for  setting  annual 
objectives  and  measuring  progress,  and  there  was  a  central  base  of  information. 
Today,  there  is  no  accountability  system.  How  will  the  new  accountability  system 
be  different  from  STARS  and  when  will  this  new  system  be  put  in  place? 

Answer.  For  several  years,  the  Strategic  Targeted  Activities  for  Results  System 
(STARS)  was  used  to  monitor  program  commitments  and  priority  activities.  These 
activities  were  defined  and  regional  targets  negotiated  as  part  of  the  Annual  Agency 
Operating  Guidance  development.  In  more  recent  years,  responsibility  for  tracking 
key  Agency  activities  has  been  placed  at  the  national  program  manager's  level. 
EPA's  program  offices  continue  to  track  those  activities  they  believe  are  key  for  pol- 
icy and  management  purposes.  STARS'  focus  on  Agency  outputs  (activity  measures) 
did  not  meet  the  need  of  central  Agency  managers,  including  the  Deputy  Adminis- 
trator, to  understand  the  extent  to  which  environmental  problems  were  being  ad- 
dressed by  these  activities.  This  centralized  management  system  was  dropped  at  the 
end  of  fiscal  year  1994. 

The  new  PBA  system  will  focus  on  aspects  of  program  operation  and  activity  and 
fiscal  accountability  which  can  be  tied  to  environmental  results  of  the  Agency's  pro- 
grams. The  system  will  be  designed  to  serve  the  needs  of  Agency  managers  and 
other  senior  officials  to  understand  the  effectiveness  and  efficiency  of  EPA's  pro- 
grams and  activities.  EPA  has  taken  a  number  of  steps  over  the  past  few  years  to 
improve  our  ability  to  define  appropriate  environmental  indicators  and  collect  and 
analyze  the  data  needed  to  gauge  progress  made  in  addressing  environmental  prob- 
lems. We  hope  to  build  on  these  steps.  We  also  plan  to  reevaluate  the  STARS  to 
determine  whether  elements  of  it  would  be  valuable  to  the  new  PBA  system. 

A  significant  task  for  us  under  the  PBA  system  will  be  to  draw  connections  be- 
tween the  activities  performed  by  the  Agency  (e.g.,  issuing  permits)  and  the  result- 
ing environmental  conditions.  One  program  where  we  have  been  able  to  dem- 
onstrate the  success  of  the  "managing  for  results"  framework  and  its  impact  on  pro- 
gram management  and  resource  decisions  is  the  Agency's  Chesapeake  Bay  Program. 
Program  staff  believe  that  much  of  the  progress  made  toward  restoration  can  be  at- 
tributed to  participants'  efforts  to  set  bold,  long-term  goals  and  to  use  environmental 
indicators  to  monitor  results  and  set  interim  milestones. 

COMMON  SENSE  INITIATIVE 

Senator  Bond.  According  to  agency  documents,  the  Common  Sense  Initiative  was 
proposed,  because:  "overlapping  and  conflicting  requirements  often  result  from 
media-specific  statutes  and  programs  *  *  *  and  the  current  environmental  manage- 
ment system  is  like  a  rambling  old  house — major  renovations  are  necessary  to  mod- 
ernize the  place."  Has  CSI  been  the  answer  it  purported  to  be  to  these  fundamental 
problems? 

Answer.  The  Common  Sense  Initiative  (CSI)  is  the  centerpiece  of  a  new  genera- 
tion of  environmental  protection.  As  such,  it  is  one  of  the  approaches  the  Agency 
is  taking  to  answer  the  fundamental  problem  of,  "overlapping  and  conflicting  re- 
quirements [that]  often  result  from  media-specific  statutes  and  programs."  The  six 
CSI  subcommittees  are  actively  working  on  industry-specific  projects  to  address 
these  concerns. 

— The  Metal  Finishing  subcommittee  is  working  with  environmental  leaders  of 
the  metal  finishing  industry  in  Detroit  and  Cleveland  to  provide  flexibility  and 
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reduce  regulatory  burden  on  these  small  businesses  in  exchange  for  improved 
environmental  performance.  The  result  will  be  cost-savings  to  metal  finishers 
and  a  cleaner  environment. 
— The  Petroleum  Refining  subcommittee  is  rewriting  the  rules  to  consolidate, 
streamline  and  simplify  the  air  emissions  reporting  requirements  facing  oil  re- 
fineries, as  well  as  to  increase  access  to  information  by  affected  communities. 
A  pilot  project  is  underway  in  Texas  City,  Texas. 
— The  Iron  and  Steel  subcommittee  has  developed  principles  to  clean  up  aban- 
doned iron  and  steel  "brownfields" — urban,  contaminated  property — and  return 
them  to  productive  use.  Two  pilot  projects  are  underway  in  Alabama  and  Indi- 
ana. 
— The  Computers  and  Electronics  subcommittee  is  working  on  ways  to  eliminate 
RCRA  barriers  (EPA's  hazardous  waste  program)  to  pollution  prevention,  recy- 
cling and  water  conservation  in  the  computers  and  electronics  industry. 
— The  Auto  Manufacturing  subcommittee  is  designing  principles  for  a  more  flexi- 
ble regulatory  approach  that  would  result  in  a  reduced  burden  on  the  auto  in- 
dustry, a  cleaner  environment,  and  improved  community  participation  in  envi- 
ronmental decision  making. 
— The  Printing  subcommittee  is  developing  a  permit  system  for  printers  that  pro- 
vides operational  flexibility,  reduces  pollution  across  all  media  (air,  water,  and 
land),  and  improves  protection  of  workers,  communities  and  the  environment. 
Senator  BOND.  What  accomplishments  have  resulted  from  the  CSI  initiative,  and 
has  EPA  developed  quantifiable  measurements  to  determine  whether  CSI  is  effec- 
tive? 

Answer.  The  CSI  teams  are  moving  ahead  with  project  implementation  and  policy 
development.  Over  40  projects  are  underway  by  the  six  industrial  sector  teams. 
Some  specific  examples  of  accomplishments  include: 
— A  Brownfields  project  in  Northwest  Indiana,  where  CSI  is  creating  sustainable 
economic    opportunities    with    new   jobs    while    protecting    the    environment. 
Through  a  grant  of  $200,000  from  the  Agency's  Brownfields  Initiative,  the  Iron 
and  Steel  Sector  will  work  with  the  local  communities  to  clean  up  abandoned 
iron  and  steel  Brownfields — urban,  contaminated  properties — and  return  them 
to  productive  uses,  restoring  the  economic  and  environmental  health  of  East 
Chicago,  Gary  and  Hammond.  The  Indiana  Department  of  Environmental  Man- 
agement has  announced  it  will  match  the  grant  award. 
— An  effort  in  EPA  Region  I  (New  England)  to  focus  its  CLEAN  audit/amnesty 
project  on  the  metal  finishing  industry,  providing  $100,000  in  grants  to  conduct 
multi-media  pollution  assessments  at  small  and  mid-size  facilities  in  Maine  and 
New  Hampshire.  The  project  provides  pollution  prevention  assistance  and  com- 
pliance incentives  to  local  metal  finishers  to  achieve  measurable  environmental 
results  and  increased  compliance,  with  a  goal  of  creating  a  new  compliance  ap- 
proach for  metal  finishers  nationwide.  Region  I  has  also  generated  a  $750,000 
Federal/State  funding  pool  for  non-CSI  projects  focusing  on  compliance  assist- 
ance for  metal  finishers  in  several  New  England  states. 
— A  recommendation  from  the  Computers  and  Electronic  Sector,  approved  by  the 
CSI  Council,  that  EPA  should  develop  and  implement  a  system  to  ensure  that 
all  interested  stakeholders  have  ready  access  to  Agency  regulatory  interpreta- 
tions and  determinations.  The  recommendation  addresses  the  notion  that  often 
problems  with  EPA  policies  stem  more  from  the  policies  being  obscure  or  inac- 
cessible, rather  than  from  the  substance  of  the  policies.  In  response,  EPA  is  cre- 
ating a  system  to  ensure  that  EPA  regulatory  interpretations  and/or  determina- 
tions intended  or  likely  to  affect  the  environmental  management  practices  of  the 
regulated  community  are  compiled,  made  easily  accessible,  and  publicized  to  in- 
terested stakeholders,  as  appropriate. 
EPA  is  reviewing  different  ways  to  determine  the  effectiveness  of  CSI.  Because 
CSI  is  a  consensus-based  process,  there  is  a  continuous  evaluation  at  the  workgroup 
and  subcommittee  levels  during  the  selection  and  implementation  of  each  of  the 
projects,  i.e.,  the  Natural  Resource  Centers  for  the  Metal  Finishing  Industry  have 
evaluation  components  written  into  their  workplans.  In  addition,  the  Strategic  Goals 
workgroup  has  been  established  in  the  metal  finishing  sector  to  develop  a  set  of  na- 
tional goals  with  quantifiable  environmental  measures.  These  goals  will  be  used  to 
evaluate  their  current  set  of  CSI  projects.  If  there  is  consensus  at  all  levels,  eventu- 
ally these  national  goals  could  be  used  across  all  the  subcommittees  and  the  Council 
to  measure  the  effectiveness  of  CSI. 

Senator  Bond.  I  have  heard  complaints  that  CSI  is  overly  oriented  to  the  process, 
rather  than  results.  How  is  this  concern  being  addressed? 

Answer.  Yes,  there  are  a  lot  of  process  issues  in  CSI  and  there  is  frustration  on 
all  sides  that  too  much  time  is  spent  on  those  issues.  The  reality  is  that  CSI  is  a 
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totally  new  way  of  approaching  environmental  protection.  The  Agency  invited  six 
very  different  stakeholder  groups  to  the  table,  some  with  a  history  of  adversarial 
relationships,  gave  them  the  challenge  of  modernizing  the  "rambling  old  house,"  and 
then  said  all  decisions  must  be  made  through  consensus.  Many  process  issues  have 
had  to  be  dealt  with  before  the  real  work  could  progress. 

The  Agency  has  addressed  this  concern  is  several  ways:  by  providing  independent 
meeting  facilitators  for  all  subcommittee  and  council  meetings;  by  establishing  an 
Operating  Principles  Workgroup  made  up  of  stakeholders  to  develop  proposals  for 
the  Council  on  process  questions;  and  by  encouraging  the  workgroups  and  sub- 
committees to  continue  to  work  together  on  the  environmental  issues  in  each  sector. 

As  CSI  moves  into  its  second  year,  we  anticipate  that  the  balance  will  shift  from 
process  to  substance. 

Senator  Bond.  I  understand  that  a  number  of  environmental  justice  groups  have 
resigned  from  CSI  due  to  concerns  about  the  process.  In  a  letter  to  Carol  Browner, 
a  group  of  environmental  justice  advocates  said,  "the  hallmark  of  CSI  has  been  con- 
fusion and  lack  of  parity."  They  also  expressed  concerns  about  the  lack  of  integra- 
tion with  other  EPA  activities.  Is  this  initiative  in  danger  of  falling  apart?  How  are 
you  addressing  these  concerns? 

Answer.  CSI  has  environmental  justice  (EJ)  representatives  from  many  environ- 
mental justice  and  community  groups  across  the  country.  Several  individuals  associ- 
ated with  one  group,  the  Washington  Office  on  Environmental  Justice,  have  chosen 
not  to  be  formal  members  of  the  CSI  Council  and/or  Sector  Subcommittees  this  year. 
While  resigning  as  formal  members,  a  number,  however,  are  continuing  to  partici- 

Eate  on  workgroups  and  remain  involved  in  CSI-related  projects.  Other  CSI  mem- 
ers  associated  with  the  Washington  Office  have  chosen  to  continue  their  formal 
membership.  Individuals  representing  other  environmental  justice  and  community 
groups  are  continuing  to  participate  as  members  and  supporting  CSI  as  well.  In  ad- 
dition, a  number  of  new  environmental  justice  and  community  representatives  are 
joining  the  CSI  Council  and  Sector  Subcommittees.  Even  with  the  resignations,  EPA 
will  have  increased  its  EJ  representation  in  CSI. 

The  perspective  of  the  environmental  justice  community  is  important  as  a  voice 
at  the  table.  As  a  result,  the  Agency  continues  to  work  closely  with  the  Washington 
Office  on  Environmental  Justice  and  many  other  representative  national  and  re- 
gional organizations  to  address  environmental  justice  issues  and  concerns.  In  addi- 
tion, many  of  the  CSI  projects  have  a  strong  community  focus.  Local  community  rep- 
resentatives and  organizations  are  intimately  involved  in  these  individual  projects, 
further  broadening  community  participation  in  CSI. 

DUAL-TRACK  COURSE  TO  REGULATORY  REFORM 

Senator  BOND.  The  President's  Council  on  Sustainable  Development  report  de- 
scribed a  dual-track  course  to  regulatory  reform,  in  which  industry  would  be  able 
to  adopt  alternative  compliance  strategies,  but  the  traditional  prescriptive  ap- 
proaches would  be  applied  to  those  facilities  which  did  not  choose  to  adopt  alter- 
native methods.  Is  EPA  considering  such  a  two  track  course,  and  what  would  it  take 
to  bring  about  this  sort  of  system? 

Answer.  EPA's  strategy  to  reinvent  environmental  protection  has  proceeded  along 
two  tracks  that  parallel  the  approach  recommended  by  the  Presidents  Council  on 
Sustainable  Development  in  its  report.  The  first  track  constitutes  EPA's  commit- 
ment to  fixing  problems  with  today's  regulatory  programs,  and  involves  increased 
use  of  performance  and  market-based  regulations;  cutting  red  tape;  use  of  sound 
science  to  set  priorities  based  on  risk;  increased  collaboration  and  partnership  with 
regulated  and  other  affected  interests;  and  continued  emphasis  on  improving  ac- 
countability, compliance  and  enforcement. 

The  second  track  constitutes  EPA's  efforts  to  design  the  building  blocks  of  a  new 
system  of  environmental  protection,  through  such  programs  as  Project  XL,  the  Com- 
mon Sense  Initiative  and  the  Environmental  Leadership  Program.  Project  XL,  for 
example,  provides  an  unprecedented  opportunity  to  selected  entities — industrial 
plants,  industrial  sectors,  communities,  and  federal  agencies — to  pilot  alternative 
management  strategies  that  are  both  less  constrained  by  the  detailed  prescriptions 
of  regulations  and  more  effective  in  fulfilling  environmental  goals  that  exceed  stand- 
ards. This  program  has  drawn  wide  praise  even  in  its  early  stages  because  it  offers 
both  the  flexibility  that  businesses  and  other  regulated  entities  seek  as  well  as  the 
bold  environmental  protection  results  Americans  expect. 

At  present,  EPA's  second  track  is  composed  of  pilot  demonstration  efforts,  as 
called  for  by  Policy  Recommendation  2,  Action  3  in  the  PCSD  report. 

Once  the  results  of  its  pilots  are  evaluated,  EPA  will  have  a  basis  for  determining 
the  costs  and  benefits  of  institutionalizing  these  alternative  approaches  and  making 
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them  permanent.  The  PCSD  report  acknowledges  that  creating  a  permanent  system 
offering  alternative  approaches  like  Project  XL  to  businesses  would  significantly  in- 
crease administrative  and  policy  burdens  on  EPA,  particularly  if  it  were  to  be  con- 
structed as  an  optional  track  in  addition  to  the  traditional  regulatory  track.  For  ex- 
ample, the  PCSD  report  states,  inter  alia,  that  "Developing  facility-specific  perform- 
ance measures  to  ensure  business  accountability  for  negotiated  goals  is  more  expen- 
sive than  enforcing  uniform  standards."  Bureaucratic  procedures  and  routines  have 
historically  been  developed  by  government  at  large  to  increase  the  administrative 
efficiency  of  handling  many  thousands  of  entities  populating  an  expansive  national 
terrain;  dispensing  with  routine  in  favor  of  providing  flexibility  makes  good  sense, 
but  will  require  appropriation  of  adequate  resources  not  presently  available. 

Therefore,  in  the  present  restricted  budget  context  EPA  is  unable  to  move  toward 
ensuring  permanent  availability  of  the  flexible  second  track,  but  will  continue  to  im- 
prove the  existing  system  and  administer  pilots  that  point  toward  an  alternative 
track.  If  adequate  resources  are  provided  in  the  future,  EPA  would  be  able  to  con- 
sider permanent  installation  of  an  alternative  management  track  that  would  be 
available  to  businesses  who  opt  for  this  approach. 


Questions  Submitted  by  Senator  Campbell 
environmental  self-audits 

Senator  Campbell.  Last  year,  President  Clinton  announced  maior  changes  in  the 
way  that  EPA  operates,  calling  for  a  more  flexible  EPA.  He  said.  '  We  will  stop  play- 
ing gotcha  with  decent,  honest  business  people  who  want  to  be  good  citizens — com- 
pliance, not  punishment,  should  be  our  objective."  However,  it  is  unclear  exactly 
what  flexibilities  have  been  created  within  the  agency.  Furthermore,  not  only  have 
they  not  been  created,  the  EPA  is  downright  opposed  to  pro-active  efforts  like  envi- 
ronmental audits.  Can  you  explain  this  apparent  contradiction? 

Answer.  We  believe  that  there  is  no  contradiction.  Far  from  being  "opposed  to  pro- 
active" environmental  auditing,  the  Clinton  Administration  has  broken  new  ground 
by  eliminating  or  substantially  reducing  penalties  for  environmental  violations  that 
are  discovered  through  audits  and  then  are  disclosed  and  corrected. 

EPA  has,  under  this  Administration,  issued  three  new  policies  designed,  respec- 
tively, to:  (1)  eliminate  or  reduce  gravity-based  penalties  for  those  who  voluntarily 
discover,  correct  and  disclose  violations  to  EPA;  (2)  eliminate  penalties  for  those 
companies  that  seek  compliance  assistance  from  the  government  and  correct  any 
violations  found  as  a  result;  and  (3)  encourage  states  to  waive  part  or  all  of  the  pen- 
alty for  a  small  community's  violations  where  that  community  requests  compliance 
assistance  from  the  state.  The  goals  of  each  of  these  policies,  which  are  discussed 
further  below,  are  the  same:  to  reward  good  actors  who  seek  compliance  assistance 
(in  the  case  of  small  businesses  or  communities),  or  who  self-audit,  correct  and  re- 
port violations  (in  the  case  of  larger  entities). 

In  addition,  despite  severe  funding  constraints,  we  have  made  a  major  new  invest- 
ment in  improving  compliance  services  to  the  regulated  community.  Most  notably, 
this  investment  includes  the  establishment  of  four  Compliance  Assistance  Centers 
for  four  specific  industry  sectors  heavily  populated  with  small  businesses  that  face 
substantial  federal  regulation.  These  centers  are  discussed  further  below. 

Policies 

INCENTIVES  FOR  SELF-POLICING:  DISCOVERY,  DISCLOSURE,  CORRECTION  AND 
PREVENTION  OF  VIOLATIONS  (DECEMBER  18,  1996) 

Under  this  policy,  where  violations  are  found  through  voluntary  environmental 
audits  or  efforts  that  reflect  a  regulated  entity's  due  diligence  (i.e.,  systematic  efforts 
to  prevent,  detect  and  correct  violations,  as  defined  in  the  policy),  and  all  of  the  pol- 
icy s  other  eight  conditions  are  met,  EPA  will  not  seek  gravity-based  penalties  and 
will  generally  not  recommend  criminal  prosecution  against  the  company  if  the  viola- 
tion results  from  the  unauthorized  criminal  conduct  of  an  employee. 

Where  violations  are  discovered  by  means  other  than  environmental  audits  or  due 
diligence  efforts,  but  are  promptly  disclosed  and  expeditiously  corrected,  EPA  will 
reduce  gravity-based  penalties  by  75  percent  provided  that  all  of  the  other  condi- 
tions of  the  policy  are  met.  The  policy  contains  important  safeguards  to  protect  the 
public  and  ensure  public  access  to  information. 

This  policy  represents  a  departure  from  the  past  Agency  practice  of  mitigating 
penalties  by  lesser  amounts  (e.g.,  from  zero  to  60  percent)  for  violations  which  a  fa- 
cility voluntarily  discovers  and  discloses  to  EPA.  It  is  a  statement  that  the  Agency 
will  treat  those  who  "do  the  right  thing"  differently,  and  that  it  will  reserve  its  more 
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traditional  enforcement  efforts  for  those  companies  that  choose  not  to  take  all  rea- 
sonable steps  to  prevent  and  correct  violations  independently  of  government  action. 

This  policy  was  the  culmination  of  an  18-month-long  process  to  reassess  the  Agen- 
cy's incentives  to  encourage  voluntary  disclosure  and  correction  of  violations.  It  ap- 
plies to  violations  under  all  of  the  environmental  laws  administered  by  EPA,  and 
will  be  administered  uniformly  across  EPA's  enforcement  programs  and  Regions. 

Among  the  comments  received  by  EPA  since  the  policy  was  issued  are  the  follow- 
ing: 

"By  its  new  policy,  EPA  recognizes  the  increasing  importance  of  companies'  own 
efforts  in  assuring  compliance.  EPA  has  also  committed  itself  to  treating  companies 
that  find,  fix  and  disclose  noncompliance  more  favorably  than  those  that  do  not.  We 
believe  the  new  policy  will  substantially  promote  the  use  of  environmental  auditing 
and  compliance  management  systems.  It  should  also  lead  to  greater  willingness  to 
disclose  noncompliance  discovered  through  these  activities.  The  result  will  be  great- 
er environmental  protection  through  the  prevention  of  noncompliance,  as  well  as 
greater  public  awareness  of  regulated  entities'  compliance  status  and  efforts."  (From 
The  Chemical  Manufacturer's  Association,  December  22,  1995) 

"The  new  policy  effectively  balances  the  competing  interests  of  business  and  pub- 
lic safety.  It  incorporates  important  safeguards  to  the  public  and  to  the  environment 
while  also  managing  to  encourage  both  industries  and  small  businesses  to  conduct 
self-evaluations  and  to  discover  and  discontinue  any  environmental  practices  which 
are  in  violation  of  the  law.  The  language  you  have  used  is  carefully  drawn  and  of- 
fers the  business  sector  guidelines  and  alternatives  which  are  both  logical  and  rea- 
sonable." (From  the  National  District  Attorneys  Association,  December  13,  1995) 

"We  are  writing  to  offer  our  support  for  the  policy  on  "Incentives  for  Self-Evalua- 
tion" (often  referred  to  as  the  audit  policy)  issued  by  the  U.S.  Environmental  Protec- 
tion Agency  today.  This  policy  encourages  responsible  self-policing  by  greatly  reduc- 
ing potential  penalties  and  minimizing  the  risk  of  criminal  prosecution  for  compa- 
nies and  other  regulated  parties  that  use  audits  or  other  means  of  discovering  viola- 
tions of  environmental  requirements,  promptly  report  the  problems  and  expedi- 
tiously correct  the  problems.  *  *  *  The  policy  is  a  carefully  constructed  compromise 
that  balances  the  legitimate  interested  of  the  public,  regulated  entities  and  federal 
and  states  enforcement  agencies."  (Letter  signed  by  the  Attorneys  General  and  envi- 
ronmental commissioners  of  19  states,  January  26,  1996) 

INTERIM  POLICY  ON  COMPLIANCE  INCENTIVES  FOR  SMALL  BUSINESSES  (JUNE,  1995) 

This  policy  is  designed  to  promote  environmental  compliance  among  small  busi- 
nesses by  providing  incentives  for  participation  in  compliance  assistance  programs 
and  prompt  correction  of  violations.  The  policy  sets  forth  how  EPA  expects  to  exer- 
cise its  enforcement  discretion  in  deciding  on  an  appropriate  enforcement  response 
and  determining  an  appropriate  civil  penalty  for  violations  by  small  businesses.  It 
expands  upon  EPA's  August  12,  1994  policy  for  Clean  Air  Act  Section  507  Small 
Business  Assistance  Programs  by  applying  the  same  principles  to  other  environ- 
mental programs. 

Under  the  policy,  EPA  will  completely  eliminate  the  civil  penalty — including  eco- 
nomic benefit — if  the  following  three  conditions  are  met: 

(1)  the  small  business  has  made  a  good  faith  effort  to  comply  with  applicable  envi- 
ronmental requirements  as  demonstrated  by  receiving  compliance  assistance  from 
a  non-confidential  government  or  government-supported  program  and  the  violations 
are  detected  during  the  compliance  assistance; 

(2)  the  small  business  was  not  subject  to  a  warning  letter,  notice  of  violation,  cita- 
tion or  other  enforcement  action  for  violation  of  that  requirement  in  the  past  five 
years  and  has  not  been  subject  to  multiple  enforcement  actions  for  violations  of  en- 
vironmental requirements; 

(3)  the  business  corrects  the  violation  and  remedies  any  harm  associated  with  the 
violation  within  six  months  of  its  discovery. 

Where  a  business  meets  all  of  the  conditions,  but  needs  a  longer  time  to  comply, 
EPA  will  waive  up  to  100  percent  of  the  gravity  component  of  the  penalty  but  may 
seek  the  economic  benefit  gained  as  a  result  of  the  facility's  non-compliance. 

The  policy  excludes  violations  that  caused  serious  actual  harm,  that  may  present 
an  imminent  and  substantial  endangerment  to  public  health  or  the  environment,  or 
that  involve  criminal  conduct.  EPA  expects  to  finalize  the  policy  this  spring. 

POLICY  ON  FLEXIBLE  STATE  ENFORCEMENT  RESPONSES  TO  SMALL  COMMUNITY 

VIOLATIONS  (NOVEMBER,  1995) 

Under  this  policy,  states  may  provide  small  communities  with  an  incentive  to  re- 
quest compliance  assistance  by  waiving  part  or  all  of  the  penalty  for  a  community's 
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violations  if  the  policy's  criteria  have  been  met.  More  specifically,  the  policy  seeks 
to  assure  states  that  they  have,  within  appropriate  limits,  the  flexibility  to  design 
and  use  multimedia  compliance  assistance  and  compliance  prioritization  measures 
as  alternatives  to  traditional  enforcement  responses  when  addressing  a  small  com- 
munity's environmental  violations. 

EPA's  policy  recognizes  that  States  and  small  communities  can  realize  environ- 
mental benefits  by  negotiating,  entering  into,  and  implementing  enforceable  compli- 
ance agreements  and  schedules  that  require  communities  to  correct  all  of  their  envi- 
ronmental violations  expeditiously  while  allowing  the  community  to  prioritize 
among  competing  environmental  mandates  on  the  basis  of  comparative  risk. 

The  Agency's  deference  to  a  State's  exercise  of  enforcement  discretion  in  response 
to  a  small  community's  violations  will  be  based  on  an  assessment  of  the  adequacy 
of  the  process  the  state  establishes  and  follows  in  doing  the  following  things:  re- 
sponding expeditiously  to  a  community's  request  for  compliance  assistance;  selecting 
the  communities  to  which  it  offers  compliance  assistance  and  a  flexible  enforcement 
response;  assessing  the  community's  good  faith  and  compliance  status;  establishing 
priorities  for  addressing  violations;  and  ensuring  prompt  correction  of  all  environ- 
mental violations. 

The  small  communities  policy  has  been  well-received  by  the  states.  For  example, 
Nebraska  Governor  Ben  Nelson  said  of  the  policy  that  it  will  allow  small  towns  to 
use  their  limited  resources  to  attack  their  biggest  environmental  problems  first, 
without  fearing  EPA  sanctions  for  failing  to  comply  immediately  with  other  man- 
dates. "They're  going  to  see  the  benefit  of  seeing  compliance  through  cooperation 
rather  than  enforcement,"  Nelson  told  a  Nebraska  newspaper  in  December  of  1995. 
"The  one-size-fits-all  approach  imposes  unreasonable  costs  on  some  small-town 
budgets." 

Compliance  Assistance  Centers 

As  noted  above,  EPA  has  established  four  Compliance  Assistance  Centers  in  part- 
nership with  industry,  academic  institutions,  environmental  groups  and  other  fed- 
eral and  state  agencies.  These  centers  are  targeted  to  the  printing,  metal  finishing, 
automotive  services,  and  agriculture  sectors,  and  are  designed  to  provide  the  follow- 
ing: 

One  stop  shopping. — A  single  place  to  get  comprehensive,  easy-to-understand  com- 
pliance information  targeted  specifically  to  the  sector; 

Plain  English  guides. — Prepare  and  distribute  materials  consolidating  information 
about  compliance  requirements,  pollution  prevention  and  technical  assistance  re- 
sources for  use  by  State  assistance  programs,  trade  associations,  and  individual 
companies; 

Link  pollution  prevention  and  compliance  goals. — Provide  technical  assistance  and 
training  on  applicable  treatment  technologies  to  help  minimize  waste  production 
and  maximize  utilization  of  pollution  prevention  technologies; 

Reduce  the  costs  of  compliance. — Develop  state-of-the-art  methodologies  for  audit- 
ing protocols;  conduct  surveys  to  assess  compliance  rates  and  identify  information 
and  technological  barriers  to  compliance;  and  develop  consolidated  reporting  pro- 
grams to  reduce  transaction  and  monitoring  costs. 

Finally,  the  Agency  has  engaged  in  other  innovative  efforts  with  industry  to  im- 
prove the  quality  of  compliance  assistance.  In  a  letter  this  month  urging  EPA  to  de- 
velop a  Compliance  Assistance  Center  for  chemical  manufacturers,  the  President 
and  Chief  Executive  Officer  of  the  Chemical  Manufacturers  Association  (CMA)  noted 
that  CA  has  been  working  with  EPA  since  last  summer  to  create  compliance  assist- 
ance tools  for  specific  regulations — "the  first  time  EPA  and  industry  have  ever  col- 
laborated on  such  a  project."  Referring  to  a  joint  EPA-CA  effort  dealing  with  the 
leak  repair  amendments  to  the  Refrigerant  Recycling  Rule,  the  letter  states  that 
"[t]his  project  has  just  been  completed  and  we  are  thrilled  with  the  results.  The 
tools  created  through  this  partnership  are  thorough  and  easy  to  understand  and  will 
aid  our  industry — as  well  as  others — in  complying  with  this  regulation." 

Summary 

The  Agency  is  proud  of  its  extensive  efforts  to  promote  compliance  through  the 
use  of  incentives,  education  and  cooperation,  and  we  are  pleased  that  those  efforts 
have  been  welcomed  by  the  regulated  community.  Your  questions  imply  that  EPA's 
primary  compliance  strategy  involves  the  use  of  traditional  enforcement  actions. 
However,  as  described  above,  that  is  not  the  case.  While  we  remain  committed  to 
a  strong  enforcement  capability  and  presence,  the  Agency  is  now  firmly  committed 
to  using  other,  more  non-confrontational  means  of  increasing  compliance. 
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SELF-POLICING  AND  VIOLATIONS 

Senator  Campbell.  The  Federal  Aviation  Administration  (FAA)  has  long  recog- 
nized the  value  of  promoting  self-evaluations  and  voluntary  disclosures  as  a  means 
to  enhance  aviation  safety.  The  FAA's  policy  is  not  to  assess  penalties  against  com- 
panies that  come  forward  with  information  indicating  a  violation.  Apparently,  this 
policy  works  because  our  country  enjoys  some  of  the  safest  skies  in  the  world. 

If  the  FAA  and  other  government  entities  can  look  beyond  the  need  to  punish  in 
order  to  improve  aviation  safety,  why  can't  EPA  control  its  appetite  for  punishment? 

Answer.  Please  see  discussion  above  for  a  fuller  discussion  of  EPA's  policies  on 
"Incentives  for  Self-Policing:  Discovery,  Disclosure,  Correction  and  Prevention  of 
Violations"  and  the  "Interim  Policy  on  Compliance  Incentives  for  Small  Businesses". 
As  noted  in  that  discussion,  those  policies  offer  significant  incentives  to  businesses 
to  self-monitor  their  environmental  compliance  and  to  disclose  to  EPA  any  violations 
detected,  or  (in  the  case  of  small  businesses)  to  seek  compliance  assistance.  The 
most  important  such  incentive  is  the  reduction  or  elimination  of  penalties  where  vio- 
lations are  corrected  and  no  harm  or  threat  of  harm  occurred. 

NEW  APPROACHES  TO  ACHIEVING  ENVIRONMENTAL  COMPLIANCE 

Senator  Campbell.  Mr.  Hansen,  I  am  sure  you  share  NAPA's  and  this  Commit- 
tee's view  that  EPA's  proper  role  is  improving  environmental  compliance  by  all 
means  possible.  Would  you  tell  us  whether  you  think  this  committee  needs  to  do 
anything  to  lessen  your  focus  on  enforcement  and  broaden  your  vision  of  all  the 
tools  available  to  you  and  industry  in  the  environmental  management  business? 

Answer.  As  illustrated  by  my  answers  to  the  above  two  questions,  EPA  is  already 
fully  engaged  in  the  process  of  implementing  new  approaches  to  achieving  compli- 
ance that  rely  less  on  traditional  enforcement.  This  process  is  part  of  the  Agency's 
Regulatory  Reinvention  effort,  which  is  the  centerpiece  of  the  Clintcn  Administra- 
tion's new  approach  to  regulating  business.  Through  its  new  policies  on  auditing 
and  compliance  assistance  for  small  businesses  and  small  communities,  as  well  as 
its  use  of  innovative  tools  such  as  the  compliance  assistance  centers,  EPA  has 
placed  new  emphasis  on  compliance. 

By  the  same  token,  the  Agency  has  not  and  will  not  abandon  traditional  enforce- 
ment efforts  where  such  efforts  are  appropriate.  Deterrence  is,  and  always  has  been, 
a  necessary  companion  to  education  and  outreach  in  achieving  compliance,  as  illus- 
trated by  surveys  which  show  that  fear  of  enforcement  is  a  major  factor  driving  the 
use  of  environmental  compliance  auditing  by  business. 


Letter  From  Steven  A.  Herman 

U.S.  Environmental  Protection  Agency, 

Washington,  DC,  January  30,  1996. 

Dear  Friend:  Enclosed  is  a  copy  of  the  U.S.  EPA's  new  policy,  "Incentives  for 
Self-Policing:  Disclosure,  Correction  and  Prevention  of  Violations".  Also  included  in 
the  packet  are  a  fact  sheet  explaining  the  policy,  and  letters  from  state  officials,  the 
Chemical  Manufacturers  Association,  and  the  Environmental  Defense  Fund  express- 
ing support  for  our  approach. 

EPA's  self-policing  policy  offers  incentives  to  regulated  entities  to  conduct  respon- 
sible self-policing  of  environmental  compliance.  For  example,  where  a  company  finds 
violations  through  an  environmental  audit  or  compliance  management  system  and 
promptly  discloses  those  violations  in  writing,  EPA  will  not  seek  gravity-based  pen- 
alties and  will  not  recommend  to  the  U.S.  Department  of  Justice  that  criminal 
charges  be  brought  against  the  entity.  The  policy  also  contains  important  safeguards 
to  protect  the  public,  such  as  excluding  violations  which  may  present  an  imminent 
and  substantial  endangerment  or  have  resulted  in  serious  actual  harm;  the  Agency 
also  retains  the  right  to  recover  any  significant  economic  benefit  gained  by  the  viola- 
tor. Finally,  the  policy  encourages  the  sharing  of  information  with  the  public,  pro- 
tecting the  public's  right  to  know. 

The  final  policy  supersedes  the  Interim  Policy  published  on  April  3  of  last  year, 
and  also  restates  the  Agency's  long-standing  policy  and  practice  of  not  routinely  re- 
questing environmental  audit  reports  and  not  using  such  reports  to  initiate  civil  or 
criminal  investigations. 

If  you  would  like  to  obtain  copies  of  other  materials  pertaining  to  the  policy, 
please  call  (202)  260-7548. 
Sincerely, 

Steven  A.  Herman, 
Assistant  Administrator  for  Enforcement  and  Compliance  Assurance. 
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INCENTIVES  FOR  SELF-POLICING  EPA  FACT  SHEET 

Background,  Scope  and  Timetable 

EPA's  final  policy  on  incentives  for  self-evaluation  and  self-disclosure  of  violations 
represents  a  refinement  of  the  March,  1995  Voluntary  Environmental  Self-Policing 
and  Self-Disclosure  Interim  Policy  Statement,  which  offered  regulated  entities  pow- 
erful new  incentives  to  discover,  disclose  and  correct  violations  of  environmental 
law. 

The  policy  is  the  culmination  of  an  18-month  process  to  reassess  the  Agency's  in- 
centives to  encourage  voluntary  disclosure  and  correction  of  violations.  That  process 
began  in  July  of  1994  with  a  two-day  public  meeting  and  included  a  series  of  meet- 
ings ("dialogues")  with  stakeholders  hosted  by  the  American  Bar  Association's 
SONREEL  Subcommittee. 

Under  the  final  policy,  the  Agency  will  protect  public  health  and  the  environment 
by  reducing  civil  penalties  and  not  recommending  criminal  prosecution  for  regulated 
entities  that  voluntarily  discover,  disclose  and  correct  violations. 

The  final  policy  applies  to  violations  under  all  of  the  environmental  laws  that 
EPA  administers,  and  will  be  applied  uniformly  across  EPA's  enforcement  programs 
and  Regions. 

The  policy  takes  effect  on  January  22,  1996,  but  at  the  discretion  of  EPA  may  be 
appliecf  to  cases  that  meet  all  of  the  conditions  of  the  policy  and  have  not  yet  been 
settled. 

EPA  will  study  the  results  of  the  policy  within  three  years  and  make  that  study 
available  to  the  public. 

Incentives  for  Due  Diligence,  Disclosure  and  Correction 

Under  the  final  policy,  where  violations  are  found  through  voluntary  environ- 
mental audits  or  efforts  that  reflect  a  regulated  entity's  due  diligence  (i.e.,  system- 
atic efforts  to  prevent,  detect  and  correct  violations,  as  defined  in  the  policy),  and 
all  of  the  policy's  conditions  are  met  (see  discussion  of  safeguards),  EPA  will  not 
seek  gravity-based  penalties  and  will  generally  not  recommend  criminal  prosecution 
against  the  company  if  the  violation  results  from  the  unauthorized  criminal  conduct 
of  an  employee. 

Where  violations  are  discovered  by  means  other  than  environmental  audits  or  due 
diligence  efforts,  but  are  promptly  disclosed  and  expeditiously  corrected,  EPA  will 
reduce  gravity-based  penalties  by  75  percent  provided  that  all  of  the  other  condi- 
tions of  the  policy  are  met. 

EPA  retains  its  discretion  to  recover  economic  benefit  gained  as  a  result  of  non- 
compliance, so  that  companies  won't  be  able  to  obtain  an  economic  advantage  over 
their  competitors  by  delaying  their  investment  in  compliance. 

The  final  policy  also  restates  EPA's  practice  of  not  routinely  requesting  environ- 
mental audit  reports. 

Safeguards  to  Protect  the  Public 

In  addition  to  prompt  disclosure  and  correction,  the  policy  requires  companies  to 
prevent  recurrence  of  the  violation  and  to  remedy  any  environmental  harm. 

Repeated  violations  or  those  which  may  have  presented  an  imminent  and  substan- 
tial endangerment  or  resulted  in  serious  actual  harm  are  excluded  from  the  policy's 
coverage. 

Corporations  remain  criminally  liable  for  violations  resulting  from  conscious  dis- 
regard of  their  legal  duties,  and  individuals  remain  liable  for  criminal  wrongdoing. 

The  policy  contains  two  provisions  ensuring  public  access  to  information.  First, 
EPA  may  require  as  a  condition  of  penalty  mitigation  that  a  description  of  the  regu- 
lated entity's  due  diligence  efforts  be  made  publicly  available.  And  second,  where 
EPA  requires  that  a  regulated  entity  enter  into  a  written  agreement,  administrative 
consent  order  or  judicial  consent  decree  to  satisfy  the  policy's  conditions,  those 
agreements  will  be  made  publicly  available. 

A  Positive  Alternative  to  Audit  Privilege 

EPA  remains  firmly  opposed  to  the  establishment  of  a  statutory  evidentiary  privi- 
lege for  environmental  audits,  or  blanket  immunities  for  irresponsible  conduct. 

The  final  policy  is  a  positive  alternative  to  privileges  that  could  be  used  to  shield 
evidence  of  violations  of  federal  environmental  law  as  well  as  criminal  misconduct, 
deny  the  public  its  right,  to  know  useful  information  affecting  its  health  and  the 
environment,  drive  up  litigation  costs,  and  create  an  atmosphere  of  distrust  between 
regulators,  industry  and  local  communities. 

The  policy  eliminates  the  need  for  any  privilege  as  against  the  government,  by 
eliminating  or  reducing  civil  penalties  and  lessening  the  likelihood  of  criminal  pros- 
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ecution  for  those  companies  that  audit,  disclose  and  correct  violations  and  meet  the 
other  conditions  of  the  policy. 


[Federal  Register,  Dec.  22,  1995] 

ENVIRONMENTAL  PROTECTION  AGENCY 
[FRL-5400-1] 

INCENTIVES  FOR  SELF-POLICING:  DISCOVERY,  DISCLOSURE,  CORRECTION  AND 

PREVENTION  OF  VIOLATIONS 

Summary. — The  Environmental  Protection  Agency  (EPA)  today  issues  its  final 
policy  to  enhance  protection  of  human  health  and  the  environment  by  encouraging 
regulated  entities  to  voluntarily  discover,  and  disclose  and  correct  violations  of  envi- 
ronmental requirements.  Incentives  include  eliminating  or  substantially  reducing 
the  gravity  component  of  civil  penalties  and  not  recommending  cases  for  criminal 
prosecution  where  specified  conditions  are  met,  to  those  who  voluntarily  self-disclose 
and  promptly  correct  violations.  The  policy  also  restates  EPA's  long-standing  prac- 
tice of  not  requesting  voluntary  audit  reports  to  trigger  enforcement  investigations. 
This  policy  was  developed  in  close  consultation  with  the  U.S.  Department  of  Justice, 
states,  public  interest  groups  and  the  regulated  community,  and  will  be  applied  uni- 
formly by  the  Agency's  enforcement  programs. 

Dates. — This  policy  is  effective  January  22,  1996. 

For  further  information  contact. — Additional  documentation  relating  to  the  devel- 
opment of  this  policy  is  contained  in  the  environmental  auditing  public  docket.  Doc- 
uments from  the  docket  may  be  obtained  by  calling  (202)  260-7548,  requesting  an 
index  to  docket  #C— 94-01,  and  faxing  document  requests  to  (202)  260-4400.  Hours 
of  operation  are  8  a.m.  to  5:30  p.m.,  Monday  through  Friday,  except  legal  holidays. 
Additional  contacts  are  Robert  Fentress  or  Brian  Riedel,  at  (202)  564-4187. 

SUPPLEMENTARY  INFORMATION 

I.  Explanation  of  Policy 

A.  Introduction 

The  Environmental  Protection  Agency  today  issues  its  final  policy  to  enhance  pro- 
tection of  human  health  and  the  environment  by  encouraging  regulated  entities  to 
discover  voluntarily,  disclose,  correct  and  prevent  violations  of  federal  environ- 
mental law.  Effective  30  days  from  today,  where  violations  are  found  through  vol- 
untary environmental  audits  or  efforts  that  reflect  a  regulated  entity's  due  diligence, 
and  are  promptly  disclosed  and  expeditiously  corrected,  EPA  will  not  seek  gravity- 
based  (i.e.,  non-economic  benefit)  penalties  and  will  generally  not  recommend  crimi- 
nal prosecution  against  the  regulated  entity.  EPA  will  reduce  gravity-based  pen- 
alties by  75  percent  for  violations  that  are  voluntarily  discovered,  and  are  promptly 
disclosed  and  corrected,  even  if  not  found  through  a  formal  audit  or  due  diligence. 
Finally,  the  policy  restates  EPA's  long-held  policy  and  practice  to  refrain  from  rou- 
tine requests  for  environmental  audit  reports. 

The  policy  includes  important  safeguards  to  deter  irresponsible  behavior  and  pro- 
tect the  public  and  environment.  For  example,  in  addition  to  prompt  disclosure  and 
expeditious  correction,  the  policy  requires  companies  to  act  to  prevent  recurrence  of 
the  violation  and  to  remedy  any  environmental  harm  which  may  have  occurred.  Re- 
peated violations  or  those  which  result  in  actual  harm  or  may  present  imminent  and 
substantial  endangerment  are  not  eligible  for  relief  under  this  policy,  and  companies 
will  not  be  allowed  to  gain  an  economic  advantage  over  their  competitors  by  delay- 
ing their  investment  in  compliance.  Corporations  remain  criminally  liable  for  viola- 
tions that  result  from  conscious  disregard  of  their  obligations  under  the  law,  and 
individuals  are  liable  for  criminal  misconduct. 

The  issuance  of  this  policy  concludes  EPA's  eighteen-month  public  evaluation  of 
the  optimum  way  to  encourage  voluntary  self-policing  while  preserving  fair  and  ef- 
fective enforcement.  The  incentives,  conditions  and  exceptions  announced  today  re- 
flect thoughtful  suggestions  from  the  Department  of  Justice,  state  attorneys  general 
and  local  prosecutors,  state  environmental  agencies,  the  regulated  community,  and 
public  interest  organizations.  EPA  believes  that  it  has  found  a  balanced  and  respon- 
sible approach,  and  will  conduct  a  study  within  three  years  to  determine  the  effec- 
tiveness of  this  policy. 
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B.  Public  Process 

One  of  the  Environmental  Protection  Agency's  most  important  responsibilities  is 
ensuring  compliance  with  federal  laws  that  protect  public  health  and  safeguard  the 
environment.  Effective  deterrence  requires  inspecting,  bringing  penalty  actions  and 
securing  compliance  and  remediation  of  harm.  But  EPA  realizes  that  achieving  com- 
pliance also  requires  the  cooperation  of  thousands  of  businesses  and  other  regulated 
entities  subject  to  these  requirements.  Accordingly,  in  May  of  1994,  the  Adminis- 
trator asked  the  Office  of  Enforcement  and  Compliance  Assurance  (OECA)  to  deter- 
mine whether  additional  incentives  were  needed  to  encourage  voluntary  disclosure 
and  correction  of  violations  uncovered  during  environmental  audits. 

EPA  began  its  evaluation  with  a  two-day  public  meeting  in  July  of  1994,  in  Wash- 
ington, D.C.,  followed  by  a  two-day  meeting  in  San  Francisco  on  January  19,  1995 
with  stakeholders  from  industry,  trade  groups,  state  environmental  commissioners 
and  attorneys  general,  district  attorneys,  public  interest  organizations  and  profes- 
sional environmental  auditors.  The  Agency  also  established  and  maintained  a  public 
docket  of  testimony  presented  at  these  meetings  and  all  comment  and  correspond- 
ence submitted  to  EPA  by  outside  parties  on  this  issue. 

In  addition  to  considering  opinion  and  information  from  stakeholders,  the  Agency 
examined  other  federal  and  state  policies  related  to  self-policing,  self-disclosure  and 
correction.  The  Agency  also  considered  relevant  surveys  on  auditing  practices  in  the 
private  sector.  EPA  completed  the  first  stage  of  this  effort  with  the  announcement 
of  an  interim  policy  on  April  3  of  this  year,  which  defined  conditions  under  which 
EPA  would  reduce  civil  penalties  and  not  recommend  criminal  prosecution  for  com- 
panies that  audited,  disclosed,  and  corrected  violations. 

Interested  parties  were  asked  to  submit  comment  on  the  interim  policy  by  June 
30  of  this  year  (60  FR  16875),  and  EPA  received  over  300  responses  from  a  wide 
variety  of  private  and  public  organizations.  (Comments  on  the  interim  audit  policy 
are  contained  in  the  Auditing  Policy  Docket,  hereinafter,  "Docket".)  Further,  the 
American  Bar  Association  SONREEL  Subcommittee  hosted  five  days  of  dialogue 
with  representatives  from  the  regulated  industry,  states  and  public  interest  organi- 
zations in  June  and  September  of  this  year,  which  identified  options  for  strengthen- 
ing the  interim  policy.  The  changes  to  the  interim  policy  announced  today  reflect 
insight  gained  through  comments  submitted  to  EPA,  the  ABA  dialogue,  and  the 
Agency's  practical  experience  implementing  the  interim  policy. 

C.  Purpose 

This  policy  is  designed  to  encourage  greater  compliance  with  laws  and  regulations 
that  protect  human  health  and  the  environment.  It  promotes  a  higher  standard  of 
self-policing  by  waiving  gravity-based  penalties  for  violations  that  are  promptly  dis- 
closed and  corrected,  and  which  were  discovered  through  voluntary  audits  or  compli- 
ance management  systems  that  demonstrate  due  diligence.  To  further  promote  com- 
pliance, the  policy  reduces  gravity-based  penalties  by  75  percent  for  any  violation 
voluntarily  discovered  and  promptly  disclosed  and  corrected,  even  if  not  found 
through  an  audit  or  compliance  management  system. 

EPA's  enforcement  program  provides  a  strong  incentive  for  responsible  behavior 
by  imposing  stiff  sanctions  for  noncompliance.  Enforcement  has  contributed  to  the 
dramatic  expansion  of  environmental  auditing  measured  in  numerous  recent  sur- 
veys. For  example,  more  than  90  percent  of  the  corporate  respondents  to  a  1995 
Price-Waterhouse  survey  who  conduct  audits  said  that  one  of  the  reasons  they  did 
so  was  to  find  and  correct  violations  before  they  were  found  by  government  inspec- 
tors. (A  copy  of  the  Price-Waterhouse  survey  is  contained  in  the  Docket  as  document 
VIII-A-76.) 

At  the  same  time,  because  government  resources  are  limited,  maximum  compli- 
ance cannot  be  achieved  without  active  efforts  by  the  regulated  community  to  police 
themselves.  More  than  half  of  the  respondents  to  the  same  1995  Price-Waterhouse 
survey  said  that  they  would  expand  environmental  auditing  in  exchange  for  reduced 
penalties  for  violations  discovered  and  corrected.  While  many  companies  already 
audit  or  have  compliance  management  programs,  EPA  believes  that  the  incentives 
offered  in  this  policy  will  improve  the  frequency  and  quality  of  these  self-monitoring 
efforts. 

D.  Incentives  for  Self-Policing 

Section  C  of  EPA's  policy  identifies  the  major  incentives  that  EPA  will  provide  to 
encourage  self-policing,  self-disclosure,  and  prompt  self-correction.  These  include  not 
seeking  gravity-based  civil  penalties  or  reducing  them  by  75  percent,  declining  to 
recommend  criminal  prosecution  for  regulated  entities  that  self-police,  and  refrain- 
ing from  routine  requests  for  audits.  (As  noted  in  Section  C  of  the  policy,  EPA  has 
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refrained  from  making  routine  requests  for  audit  reports  since  issuance  of  its  1986 
policy  on  environmental  auditing.) 

1.  Eliminating  gravity-based  penalties. — Under  Section  C(l)  of  the  policy,  EPA 
will  not  seek  gravity-based  penalties  for  violations  found  through  auditing  that  are 
promptly  disclosed  and  corrected.  Gravity-based  penalties  will  also  be  waived  for 
violations  found  through  any  documented  procedure  for  self-policing,  where  the  com- 
pany can  show  that  it  has  a  compliance  management  program  that  meets  the  cri- 
teria for  due  diligence  in  Section  B  of  the  policy. 

Gravity-based  penalties  (defined  in  Section  B  of  the  policy)  generally  reflect  the 
seriousness  of  the  violator's  behavior.  EPA  has  elected  to  waive  such  penalties  for 
violations  discovered  through  due  diligence  or  environmental  audits,  recognizing 
that  these  voluntary  efforts  play  a  critical  role  in  protecting  human  health  and  the 
environment  by  identifying,  correcting  and  ultimately  preventing  violations.  All  of 
the  conditions  set  forth  in  Section  D,  which  include  prompt  disclosure  and  expedi- 
tious correction,  must  be  satisfied  for  gravity-based  penalties  to  be  waived. 

As  in  the  interim  policy,  EPA  reserves  the  right  to  collect  any  economic  benefit 
that  may  have  been  realized  as  a  result  of  noncompliance,  even  where  companies 
meet  all  other  conditions  of  the  policy.  Economic  benefit  may  be  waived,  however, 
where  the  Agency  determines  that  it  is  insignificant. 

After  considering  public  comment,  EPA  has  decided  to  retain  the  discretion  to  re- 
cover economic  benefit  for  two  reasons.  First,  it  provides  an  incentive  to  comply  on 
time.  Taxpayers  expect  to  pay  interest  or  a  penalty  fee  if  their  tax  payments  are 
late;  the  same  principle  should  apply  to  corporations  that  have  delayed  their  invest- 
ment in  compliance.  Second,  it  is  fair  because  it  protects  responsible  companies  from 
being  undercut  by  their  noncomplying  competitors,  thereby  preserving  a  level  play- 
ing field.  The  concept  of  recovering  economic  benefit  was  supported  in  public  com- 
ments by  many  stakeholders,  including  industry  representatives  (see,  e.g.,  Docket, 
II-F-39,  II-F-28,  and  II-F-18). 

2.  Seventy-five  percent  reduction  of  gravity. — The  policy  appropriately  limits  the 
complete  waiver  of  gravity-based  civil  penalties  to  companies  that  meet  the  higher 
standard  of  environmental  auditing  or  systematic  compliance  management.  How- 
ever, to  provide  additional  encouragement  for  the  kind  of  self-policing  that  benefits 
the  public,  gravity-based  penalties  will  be  reduced  by  75  percent  for  a  violation  that 
is  voluntarily  discovered,  promptly  disclosed  and  expeditiously  corrected,  even  if  it 
was  not  found  through  an  environmental  audit  and  the  company  cannot  document 
due  diligence.  EPA  expects  that  this  will  encourage  companies  to  come  forward  and 
work  with  the  Agency  to  resolve  environmental  problems  and  begin  to  develop  an 
effective  compliance  management  program. 

Gravity-based  penalties  will  be  reduced  75  percent  only  where  the  company  meets 
all  conditions  in  Sections  D(2)  through  D(9).  EPA  has  eliminated  language  from  the 
interim  policy  indicating  that  penalties  may  be  reduced  "up  to"  75  percent  where 
"most"  conditions  are  met,  because  the  Agency  believes  that  all  of  the  conditions  in 
D(2)  through  D(9)  are  reasonable  and  essential  to  achieving  compliance.  This  change 
also  responds  to  requests  for  greater  clarity  and  predictability. 

3.  No  recommendations  for  criminal  prosecution. — EPA  has  never  recommended 
criminal  prosecution  of  a  regulated  entity  based  on  voluntary  disclosure  of  violations 
discovered  through  audits  and  disclosed  to  the  government  before  an  investigation 
was  already  under  way.  Thus,  EPA  will  not  recommend  criminal  prosecution  for  a 
regulated  entity  that  uncovers  violations  through  environmental  audits  or  due  dili- 
gence, promptly  discloses  and  expeditiously  corrects  those  violations,  and  meets  all 
other  conditions  of  Section  D  of  the  policy. 

This  policy  is  limited  to  good  actors,  and  therefore  has  important  limitations.  It 
will  not  apply,  for  example,  where  corporate  officials  are  consciously  involved  in  or 
willfully  blind  to  violations,  or  conceal  or  condone  noncompliance.  Since  the  regu- 
lated entity  must  satisfy  all  of  the  conditions  of  Section  D  of  the  policy,  violations 
that  caused  serious  harm  or  which  may  pose  imminent  and  substantial  endan- 
germent  to  human  health  or  the  environment  are  not  covered  by  this  policy.  Finally, 
EPA  reserves  the  right  to  recommend  prosecution  for  the  criminal  conduct  of  any 
culpable  individual. 

Even  where  all  of  the  conditions  of  this  policy  are  not  met,  however,  it  is  impor- 
tant to  remember  that  EPA  may  decline  to  recommend  prosecution  of  a  company 
or  individual  for  many  other  reasons  under  other  Agency  enforcement  policies.  For 
example,  the  Agency  may  decline  to  recommend  prosecution  where  there  is  no  sig- 
nificant harm  or  culpability  and  the  individual  or  corporate  defendant  has  cooper- 
ated fully. 

Where  a  company  has  met  the  conditions  for  avoiding  a  recommendation  for 
criminal  prosecution  under  this  policy,  it  will  not  face  any  civil  liability  for  gravity- 
based  penalties.  That  is  because  the  same  conditions  for  discovery,  disclosure,  and 
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correction  apply  in  both  cases.  This  represents  a  clarification  of  the  interim  policy, 
not  a  substantive  change. 

4.  No  routine  requests  for  audits. — EPA  is  reaffirming  its  policy,  in  effect  since 
1986,  to  refrain  from  routine  requests  for  audits.  Eighteen  months  of  public  testi- 
mony and  debate  have  produced  no  evidence  that  the  Agency  has  deviated,  or 
should  deviate,  from  this  policy. 

If  the  Agency  has  independent  evidence  of  a  violation,  it  may  seek  information 
needed  to  establish  the  extent  and  nature  of  the  problem  and  the  degree  of  culpabil- 
ity. In  general,  however,  an  audit  which  results  in  prompt  correction  clearly  will  re- 
duce liability,  not  expand  it.  Furthermore,  a  review  of  the  criminal  docket  did  not 
reveal  a  single  criminal  prosecution  for  violations  discovered  as  a  result  of  an  audit 
self-disclosed  to  the  government. 

E.  Conditions 

Section  D  describes  the  nine  conditions  that  a  regulated  entity  must  meet  in  order 
for  the  Agency  not  to  seek  (or  to  reduce)  gravity-based  penalties  under  the  policy. 
As  explained  in  the  Summary  above,  regulated  entities  that  meet  all  nine  conditions 
will  not  face  gravity-based  civil  penalties,  and  will  generally  not  have  to  fear  crimi- 
nal prosecution.  Where  the  regulated  entity  meets  all  of  the  conditions  except  the 
first  (D(l)),  EPA  will  reduce  gravity-based  penalties  by  75  percent. 

1.  Discovery  of  the  violation  through  an  environmental  audit  or  due  diligence. — 
Under  Section  D(l),  the  violation  must  have  been  discovered  through  either  (a)  an 
environmental  audit  that  is  systematic,  objective,  and  periodic  as  defined  in  the 
1986  audit  policy,  or  (b)  a  documented,  systematic  procedure  or  practice  which  re- 
flects the  regulated  entity's  due  diligence  in  preventing,  detecting,  and  correcting 
violations.  The  interim  policy  provided  full  credit  for  any  violation  found  through 
"voluntary  self-evaluation,"  even  if  the  evaluation  did  not  constitute  an  audit.  In 
order  to  receive  full  credit  under  the  final  policy,  any  self-evaluation  that  is  not  an 
audit  must  be  part  of  a  "due  diligence"  program.  Both  "environmental  audit"  and 
"due  diligence"  are  defined  in  Section  B  of  the  policy. 

Where  the  violation  is  discovered  through  a  "systematic  procedure  or  practice" 
which  is  not  an  audit,  the  regulated  entity  will  be  asked  to  document  how  its  pro- 
gram reflects  the  criteria  for  due  diligence  as  defined  in  Section  B  of  the  policy. 
These  criteria,  which  are  adapted  from  existing  codes  of  practice  such  as  the  1991 
Criminal  Sentencing  Guidelines,  were  fully  discussed  during  the  ABA  dialogue.  The 
criteria  are  flexible  enough  to  accommodate  different  types  and  sizes  of  businesses. 
The  Agency  recognizes  that  a  variety  of  compliance  management  programs  may  de- 
velop under  the  due  diligence  criteria,  and  will  use  its  review  under  this  policy  to 
determine  whether  basic  criteria  have  been  met. 

Compliance  management  programs  which  train  and  motivate  production  staff  to 
prevent,  detect  and  correct  violations  on  a  daily  basis  are  a  valuable  complement 
to  periodic  auditing.  The  policy  is  responsive  to  recommendations  received  during 
public  comment  and  from  the  ABA  dialogue  to  give  compliance  management  efforts 
which  meet  the  criteria  for  due  diligence  the  same  penalty  reduction  offered  for  en- 
vironmental audits.  (See,  e.g.,  II-F-39,  II-E-18,  and  II-G-18  in  the  Docket.) 

EPA  may  require  as  a  condition  of  penalty  mitigation  that  a  description  of  the 
regulated  entity's  due  diligence  efforts  be  made  publicly  available.  The  Agency 
added  this  provision  in  response  to  suggestions  from  environmental  groups,  and  be- 
lieves that  the  availability  of  such  information  will  allow  the  public  to  judge  the  ade- 
quacy of  compliance  management  systems,  lead  to  enhanced  compliance,  and  foster 
greater  public  trust  in  the  integrity  of  compliance  management  systems. 

2.  Voluntary  discovery  and  prompt  disclosure. — Under  Section  D(2)  of  the  final 
policy,  the  violation  must  have  been  identified  voluntarily,  and  not  through  a  mon- 
itoring, sampling,  or  auditing  procedure  that  is  required  by  statute,  regulation,  per- 
mit, judicial  or  administrative  order,  or  consent  agreement.  Section  D(4)  requires 
that  disclosure  of  the  violation  be  prompt  and  in  writing.  To  avoid  confusion  and 
respond  to  state  requests  for  greater  clarity,  disclosures  under  this  policy  should  be 
made  to  EPA.  The  Agency  will  work  closely  with  states  in  implementing  the  policy. 

The  requirement  that  discovery  of  the  violation  be  voluntary  is  consistent  with 
proposed  federal  and  state  bills  which  would  reward  those  discoveries  that  the  regu- 
lated entity  can  legitimately  attribute  to  its  own  voluntary  efforts. 

The  policy  gives  three  specific  examples  of  discovery  that  would  not  be  voluntary, 
and  therefore  would  not  be  eligible  for  penalty  mitigation:  emissions  violations  de- 
tected through  a  required  continuous  emissions  monitor,  violations  of  NPDES  dis- 
charge limits  found  through  prescribed  monitoring,  and  violations  discovered 
through  a  compliance  audit  required  to  be  performed  by  the  terms  of  a  consent 
order  or  settlement  agreement. 
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The  final  policy  generally  applies  to  any  violation  that  is  voluntarily  discovered, 
regardless  of  whether  the  violation  is  required  to  be  reported.  This  definition  re- 
sponds to  comments  pointing  out  that  reporting  requirements  are  extensive,  and 
that  excluding  them  from  the  policy's  scope  would  severely  limit  the  incentive  for 
self-policing  (see,  e.g.,  II-C-48  in  the  Docket). 

The  Agency  wishes  to  emphasize  that  the  integrity  of  federal  environmental  law 
depends  upon  timely  and  accurate  reporting.  The  public  relies  on  timely  and  accu- 
rate reports  from  the  regulated  community,  not  only  to  measure  compliance  but  to 
evaluate  health  or  environmental  risk  and  gauge  progress  in  reducing  pollutant 
loadings.  EPA  expects  the  policy  to  encourage  the  kind  of  vigorous  self-policing  that 
will  serve  these  objectives,  and  not  to  provide  an  excuse  for  delayed  reporting. 
Where  violations  of  reporting  requirements  are  voluntarily  discovered,  they  must  be 
promptly  reported  (as  discussed  below).  Where  a  failure  to  report  results  in  immi- 
nent and  substantial  endangerment  or  serious  harm,  that  violation  is  not  covered 
under  this  policy  (see  Condition  D(8)).  The  policy  also  requires  the  regulated  entity 
to  prevent  recurrence  of  the  violation,  to  ensure  that  noncompliance  with  reporting 
requirements  is  not  repeated.  EPA  will  closely  scrutinize  the  effect  of  the  policy  in 
furthering  the  public  interest  in  timely  and  accurate  reports  from  the  regulated 
community. 

Under  Section  D(4),  disclosure  of  the  violation  should  be  made  within  10  days  of 
its  discovery,  and  in  writing  to  EPA.  Where  a  statute  or  regulation  requires  report- 
ing be  made  in  less  than  10  days,  disclosure  should  be  made  within  the  time  limit 
established  by  law.  Where  reporting  within  ten  days  is  not  practical  because  the  vio- 
lation is  complex  and  compliance  cannot  be  determined  within  that  period,  the 
Agency  may  accept  later  disclosures  if  the  circumstances  do  not  present  a  serious 
threat  and  the  regulated  entity  meets  its  burden  of  showing  that  the  additional  time 
was  needed  to  determine  compliance  status. 

This  condition  recognizes  that  it  is  critical  for  EPA  to  get  timely  reporting  of  viola- 
tions in  order  that  it  might  have  clear  notice  of  the  violations  and  the  opportunity 
to  respond  if  necessary,  as  well  as  an  accurate  picture  of  a  given  facility's  compli- 
ance record.  Prompt  disclosure  is  also  evidence  of  the  regulated  entity's  good  faith 
in  wanting  to  achieve  or  return  to  compliance  as  soon  as  possible. 

In  the  final  policy,  the  Agency  has  added  the  words,  'or  may  have  occurred,"  to 
the  sentence,  'The  regulated  entity  fully  discloses  that  a  specific  violation  has  oc- 
curred, or  may  have  occurred  *  *  *."  This  change,  which  was  made  in  response  to 
comments  received,  clarifies  that  where  an  entity  has  some  doubt  about  the  exist- 
ence of  a  violation,  the  recommended  course  is  for  it  to  disclose  and  allow  the  regu- 
latory authorities  to  make  a  definitive  determination. 

In  general,  the  Freedom  of  Information  Act  will  govern  the  Agency's  release  of  dis- 
closures made  pursuant  to  this  policy.  EPA  will,  independently  of  FOIA,  make  pub- 
licly available  any  compliance  agreements  reached  under  the  policy  (see  Section  H 
of  the  policy),  as  well  as  descriptions  of  due  diligence  programs  submitted  under 
Section  D.l  of  the  Policy.  Any  material  claimed  to  be  Confidential  Business  Informa- 
tion will  be  treated  in  accordance  with  EPA  regulations  at  40  C.F.R.  Part  2. 

3.  Discovery  and  disclosure  independent  of  government  or  third  party  plaintiff. — 
Under  Section  D(3),  in  order  to  be  "voluntary",  the  violation  must  be  identified  and 
disclosed  by  the  regulated  entity  prior  to:  the  commencement  of  a  federal  state  or 
local  agency  inspection,  investigation,  or  information  request;  notice  of  a  citizen  suit; 
legal  complaint  by  a  third  party;  the  reporting  of  the  violation  to  EPA  by  a  "whistle- 
blower"  employee;  and  imminent  discovery  of  the  violation  by  a  regulatory  agency. 

This  condition  means  that  regulated  entities  must  have  taken  the  initiative  to 
find  violations  and  promptly  report  them,  rather  than  reacting  to  knowledge  of  a 
pending  enforcement  action  or  third-party  complaint.  This  concept  was  reflected  in 
the  interim  policy  and  in  federal  and  state  penalty  immunity  laws  and  did  not  prove 
controversial  in  the  public  comment  process. 

4.  Correction  and  remediation. — Section  D(5)  ensures  that,  in  order  to  receive  the 
penalty  mitigation  benefits  available  under  the  policy,  the  regulated  entity  not  only 
voluntarily  discovers  and  promptly  discloses  a  violation,  but  expeditiously  corrects 
it,  remedies  any  harm  caused  by  that  violation  (including  responding  to  any  spill 
and  carrying  out  any  removal  or  remedial  action  required  by  law),  and  expeditiously 
certifies  in  writing  to  appropriate  state,  local  and  EPA  authorities  that  violations 
have  been  corrected.  It  also  enables  EPA  to  ensure  that  the  regulated  entity  will 
be  publicly  accountable  for  its  commitments  through  binding  written  agreements, 
orders  or  consent  decrees  where  necessary. 

The  final  policy  requires  the  violation  to  be  corrected  within  60  days,  or  that  the 
regulated  entity  provide  written  notice  where  violations  may  take  longer  to  correct. 
EPA  recognizes  that  some  violations  can  and  should  be  corrected  immediately,  while 
others  (e.g.,  where  capital  expenditures  are  involved),  may  take  longer  than  60  days 
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to  correct.  In  all  cases,  the  regulated  entity  will  be  expected  to  do  its  utmost  to 
achieve  or  return  to  compliance  as  expeditiously  as  possible. 

Where  correction  of  the  violation  depends  upon  issuance  of  a  permit  which  has 
been  applied  for  but  not  issued  by  federal  or  state  authorities,  the  Agency  will, 
where  appropriate,  make  reasonable  efforts  to  secure  timely  review  of  the  permit. 

5.  Prevent  recurrence. — Under  Section  D(6),  the  regulated  entity  must  agree  to 
take  steps  to  prevent  a  recurrence  of  the  violation,  including  but  not  limited  to  im- 
provements to  its  environmental  auditing  or  due  diligence  efforts.  The  final  policy 
makes  clear  that  the  preventive  steps  may  include  improvements  to  a  regulated  en- 
tity's environmental  auditing  or  due  diligence  efforts  to  prevent  recurrence  of  the 
violation. 

In  the  interim  policy,  the  Agency  required  that  the  entity  implement  appropriate 
measures  to  prevent  a  recurrence  of  the  violation,  a  requirement  that  operates  pro- 
spectively. However,  a  separate  condition  in  the  interim  policy  also  required  that 
the  violation  not  indicate  'a  failure  to  take  appropriate  steps  to  avoid  repeat  or  re- 
curring violations" — a  requirement  that  operates  retrospectively.  In  the  interest  of 
both  clarity  and  fairness,  the  Agency  has  decided  for  purposes  of  this  condition  to 
keep  the  focus  prospective  and  thus  to  require  only  that  steps  be  taken  to  prevent 
recurrence  of  the  violation  after  it  has  been  disclosed. 

6.  No  repeat  violations. — In  response  to  requests  from  commenters  (see,  e.g.,  II- 
F-39  and  II-G-18  in  the  Docket),  EPA  has  established  "bright  lines"  to  determine 
when  previous  violations  will  bar  a  regulated  entity  from  obtaining  relief  under  this 
policy.  These  will  help  protect  the  public  and  responsible  companies  by  ensuring 
that  penalties  are  not  waived  for  repeat  offenders.  Under  condition  D(7),  the  same 
or  closely-related  violation  must  not  have  occurred  previously  within  the  past  three 
years  at  the  same  facility,  or  be  part  of  a  pattern  of  violations  on  the  regulated  enti- 
ty's part  over  the  past  five  years.  This  provides  companies  with  a  continuing  incen- 
tive to  prevent  violations,  without  being  unfair  to  regulated  entities  responsible  for 
managing  hundreds  of  facilities.  It  would  be  unreasonable  to  provide  unlimited  am- 
nesty for  repeated  violations  of  the  same  requirement. 

The  term  "violation"  includes  any  violation  subject  to  a  federal  or  state  civil  judi- 
cial or  administrative  order,  consent  agreement,  conviction  or  plea  agreement.  Rec- 
ognizing that  minor  violations  are  sometimes  settled  without  a  formal  action  in 
court,  the  term  also  covers  any  act  or  omission  for  which  the  regulated  entity  has 
received  a  penalty  reduction  in  the  past.  Together,  these  conditions  identify  situa- 
tions in  which  the  regulated  community  has  had  clear  notice  of  its  noncompliance 
and  an  opportunity  to  correct. 

7.  Other  violations  excluded. — Section  D(8)  makes  clear  that  penalty  reductions 
are  not  available  under  this  policy  for  violations  that  resulted  in  serious  actual 
harm  or  which  may  have  presented  an  imminent  and  substantial  endangerment  to 
public  health  or  the  environment.  Such  events  indicate  a  serious  failure  (or  absence) 
of  a  self-policing  program,  which  should  be  designed  to  prevent  such  risks,  and  it 
would  seriously  undermine  deterrence  to  waive  penalties  for  such  violations.  These 
exceptions  are  responsive  to  suggestions  from  public  interest  organizations,  as  well 
as  other  commenters.  (See,  e.g.,  II-F-39  and  II-G-18  in  the  Docket.) 

The  final  policy  also  excludes  penalty  reductions  for  violations  of  the  specific 
terms  of  any  order,  consent  agreement,  or  plea  agreement.  (See,  II-E-60  in  the 
Docket.)  Once  a  consent  agreement  has  been  negotiated,  there  is  little  incentive  to 
comply  if  there  are  no  sanctions  for  violating  its  specific  requirements.  The  exclusion 
in  this  section  applies  to  violations  of  the  terms  of  any  response,  removal  or  reme- 
dial action  covered  by  a  written  agreement. 

8.  Cooperation. — Under  Section  D(9),  the  regulated  entity  must  cooperate  as  re- 
quired by  EPA  and  provide  information  necessary  to  determine  the  applicability  of 
the  policy.  This  condition  is  largely  unchanged  from  the  interim  policy.  In  the  final 
policy,  however,  the  Agency  has  added  that  "cooperation"  includes  assistance  in  de- 
termining the  facts  of  any  related  violations  suggested  by  the  disclosure,  as  well  as 
of  the  disclosed  violation  itself.  This  was  added  to  allow  the  agency  to  obtain  infor- 
mation about  any  violations  indicated  by  the  disclosure,  even  where  the  violation 
is  not  initially  identified  by  the  regulated  entity. 

F.  Opposition  to  privilege 

The  Agency  remains  firmly  opposed  to  the  establishment  of  a  statutory  evi- 
dentiary privilege  for  environmental  audits  for  the  following  reasons: 

1.  Privilege,  by  definition,  invites  secrecy,  instead  of  the  openness  needed  to  build 
public  trust  in  industry's  ability  to  self-police.  American  law  reflects  the  high  value 
that  the  public  places  on  fair  access  to  the  facts.  The  Supreme  Court,  for  example, 
has  said  of  privileges  that,  "[wjhatever  their  origins,  these  exceptions  to  the  demand 
for  every  man's  evidence  are  not  lightly  created  nor  expansively  construed,  for  they 


136 

are  in  derogation  of  the  search  for  truth."  United  States  v.  Nixon,  418  U.S.  683 
(1974).  Federal  courts  have  unanimously  refused  to  recognize  a  privilege  for  envi- 
ronmental audits  in  the  context  of  government  investigations.  See,  e.g.,  United 
States  v.  Dexter,  132  F.R.D.  8,  9-10  (D.Conn.  1990)  (application  of  a  privilege  "would 
effectively  impede  [EPA's]  ability  to  enforce  the  Clean  Water  Act,  and  would  be  con- 
trary to  stated  public  policy.") 

2.  Eighteen  months  have  failed  to  produce  any  evidence  that  a  privilege  is  needed. 
Public  testimony  on  the  interim  policy  confirmed  that  EPA  rarely  uses  audit  reports 
as  evidence.  Furthermore,  surveys  demonstrate  that  environmental  auditing  has  ex- 
panded rapidly  over  the  past  decade  without  the  stimulus  of  a  privilege.  Most  re- 
cently, the  1995  Price  Waterhouse  survey  found  that  those  few  large  or  mid-sized 
companies  that  do  not  audit  generally  do  not  perceive  any  need  to;  concern  about 
confidentiality  ranked  as  one  of  the  least  important  factors  in  their  decisions. 

3.  A  privilege  would  invite  defendants  to  claim  as  "audit"  material  almost  any  evi- 
dence the  government  needed  to  establish  a  violation  or  determine  who  was  respon- 
sible. For  example,  most  audit  privilege  bills  under  consideration  in  federal  and 
state  legislatures  would  arguably  protect  factual  information — such  as  health  stud- 
ies or  contaminated  sediment  data — and  not  just  the  conclusions  of  the  auditors. 
While  the  government  might  have  access  to  required  monitoring  data  under  the  law, 
as  some  industry  commenters  have  suggested,  a  privilege  of  that  nature  would  cloak 
underlying  facts  needed  to  determine  whether  such  data  were  accurate. 

4.  An  audit  privilege  would  breed  litigation,  as  both  parties  struggled  to  deter- 
mine what  material  fell  within  its  scope.  The  problem  is  compounded  by  the  lack 
of  any  clear  national  standard  for  audits.  The  "in  camera"  (i.e.,  non-public)  proceed- 
ings used  to  resolve  these  disputes  under  some  statutory  schemes  would  result  in 
a  series  of  time-consuming,  expensive  mini-trials. 

5.  The  Agency's  policy  eliminates  the  need  for  any  privilege  as  against  the  govern- 
ment, by  reducing  civil  penalties  and  criminal  liability  for  those  companies  that 
audit,  disclose  and  correct  violations.  The  1995  Price  Waterhouse  survey  indicated 
that  companies  would  expand  their  auditing  programs  in  exchange  for  the  kind  of 
incentives  that  EPA  provides  in  its  policy. 

6.  Finally,  audit  privileges  are  strongly  opposed  by  the  law  enforcement  commu- 
nity, including  the  National  District  Attorneys  Association,  as  well  as  by  public  in- 
terest groups.  (See,  e.g.,  Docket,  II-C-21,  II-C-28,  II-C-52,  rV-G-10,  II-C-25,  II- 
C-33,  II-C-52,  II-C-48,  and  II-G-13  through  II-G-24.) 

G.  Effect  on  States 

The  final  policy  reflects  EPA's  desire  to  develop  fair  and  effective  incentives  for 
self-policing  that  will  have  practical  value  to  states  that  share  responsibility  for  en- 
forcing federal  environmental  laws.  To  that  end,  the  Agency  has  consulted  closely 
with  state  officials  in  developing  this  policy,  through  a  series  of  special  meetings 
and  conference  calls  in  addition  to  the  extensive  opportunity  for  public  comment.  As 
a  result,  EPA  believes  its  final  policy  is  grounded  in  common-sense  principles  that 
should  prove  useful  in  the  development  of  state  programs  and  policies. 

As  always,  states  are  encouraged  to  experiment  with  different  approaches  that  do 
not  jeopardize  the  fundamental  national  interest  in  assuring  that  violations  of  fed- 
eral law  do  not  threaten  the  public  health  or  the  environment,  or  make  it  profitable 
not  to  comply.  The  Agency  remains  opposed  to  state  legislation  that  does  not  include 
these  basic  protections,  and  reserves  its  right  to  bring  independent  action  against 
regulated  entities  for  violations  of  federal  law  that  threaten  human  health  or  the 
environment,  reflect  criminal  conduct  or  repeated  noncompliance,  or  allow  one  com- 
pany to  make  a  substantial  profit  at  the  expense  of  its  law-abiding  competitors. 
Where  a  state  has  obtained  appropriate  sanctions  needed  to  deter  such  misconduct, 
there  is  no  need  for  EPA  action. 

H.  Scope  of  Policy 

EPA  has  developed  this  document  as  a  policy  to  guide  settlement  actions.  EPA 
employees  will  be  expected  to  follow  this  policy,  and  the  Agency  will  take  steps  to 
assure  national  consistency  in  application.  For  example,  the  Agency  will  make  pub- 
lic any  compliance  agreements  reached  under  this  policy,  in  order  to  provide  the  reg- 
ulated community  with  fair  notice  of  decisions  and  greater  accountability  to  affected 
communities.  Many  in  the  regulated  community  recommended  that  the  Agency  con- 
vert the  policy  into  a  regulation  because  they  felt  it  might  ensure  greater  consist- 
ency and  predictability.  While  EPA  is  taking  steps  to  ensure  consistency  and  pre- 
dictability and  believes  that  it  will  be  successful,  the  Agency  will  consider  this  issue 
and  will  provide  notice  if  it  determines  that  a  rulemaking  is  appropriate. 
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//.  Statement  of  Policy:  Incentives  for  Self-Policing 

DISCOVERY,  DISCLOSURE,  CORRECTION  AND  PREVENTION 

A.  Purpose 

This  policy  is  designed  to  enhance  protection  of  human  health  and  the  environ- 
ment by  encouraging  regulated  entities  to  voluntarily  discover,  disclose,  correct  and 
prevent  violations  of  federal  environmental  requirements. 

B.  Definitions 

For  purposes  of  this  policy,  the  following  definitions  apply: 

Environmental  Audit. — Has  the  definition  given  to  it  in  EPA's  1986  audit  policy 
on  environmental  auditing,  i.e.,  "a  systematic,  documented,  periodic  and  objective 
review  by  regulated  entities  of  facility  operations  and  practices  related  to  meeting 
environmental  requirements." 

Due  Diligence. — Encompasses  the  regulated  entity's  systematic  efforts,  appro- 
priate to  the  size  and  nature  of  its  business,  to  prevent,  detect  and  correct  violations 
through  all  of  the  following: 

(a)  Compliance  policies,  standards  and  procedures  that  identify  how  employees 
and  agents  are  to  meet  the  requirements  of  laws,  regulations,  permits  and  other 
sources  of  authority  for  environmental  requirements; 

(b)  Assignment  of  overall  responsibility  for  overseeing  compliance  with  policies, 
standards,  and  procedures,  and  assignment  of  specific  responsibility  for  assuring 
compliance  at  each  facility  or  operation; 

(c)  Mechanisms  for  systematically  assuring  that  compliance  policies,  standards 
and  procedures  are  being  carried  out,  including  monitoring  and  auditing  systems 
reasonably  designed  to  detect  and  correct  violations,  periodic  evaluation  of  the  over- 
all performance  of  the  compliance  management  system,  and  a  means  for  employees 
or  agents  to  report  violations  of  environmental  requirements  without  fear  of  retalia- 
tion; 

(d)  Efforts  to  communicate  effectively  the  regulated  entity's  standards  and  proce- 
dures to  all  employees  and  other  agents; 

(e)  Appropriate  incentives  to  managers  and  employees  to  perform  in  accordance 
with  the  compliance  policies,  standards  and  procedures,  including  consistent  en- 
forcement through  appropriate  disciplinary  mechanisms;  and 

(f)  Procedures  for  the  prompt  and  appropriate  correction  of  any  violations,  and 
any  necessary  modifications  to  the  regulated  entity's  program  to  prevent  future  vio- 
lations. 

Environmental  audit  report. — Means  the  analysis,  conclusions,  and  recommenda- 
tions resulting  from  an  environmental  audit,  but  does  not  include  data  obtained  in, 
or  testimonial  evidence  concerning,  the  environmental  audit. 

Gravity-based  penalties. — Are  that  portion  of  a  penalty  over  and  above  the  eco- 
nomic benefit.,  i.e.,  the  punitive  portion  of  the  penalty,  rather  than  that  portion  rep- 
resenting a  defendant's  economic  gain  from  non-compliance.  (For  further  discussion 
of  this  concept,  see  "A  Framework  for  Statute-Specific  Approaches  to  Penalty  As- 
sessments", #GM-22,  1980,  U.S.  EPA  General  Enforcement  Policy  Compendium). 

Regulated  entity. — Means  any  entity,  including  a  federal,  state  or  municipal  agen- 
cy or  facility,  regulated  under  federal  environmental  laws. 

C.  Incentives  for  Self-Policing 

1.  No  gravity-based  penalties. — Where  the  regulated  entity  establishes  that  it  sat- 
isfies all  of  the  conditions  of  Section  D  of  the  policy,  EPA  will  not  seek  gravity-based 
penalties  for  violations  of  federal  environmental  requirements. 

2.  Reduction  of  gravity-based  penalties  by  75  percent. — EPA  will  reduce  gravity- 
based  penalties  for  violations  of  federal  environmental  requirements  by  75  percent 
so  long  as  the  regulated  entity  satisfies  all  of  the  conditions  of  Section  D(2)  through 
D(9)  below. 

3.  No  criminal  recommendations. — (a)  EPA  will  not  recommend  to  the  Department 
of  Justice  or  other  prosecuting  authority  that  criminal  charges  be  brought  against 
a  regulated  entity  where  EPA  determines  that  all  of  the  conditions  in  Section  D  are 
satisfied,  so  long  as  the  violation  does  not  demonstrate  or  involve: 

(i)  a  prevalent  management  philosophy  or  practice  that  concealed  or  condoned  en- 
vironmental violations;  or 

(ii)  high-level  corporate  officials'  or  managers'  conscious  involvement  in,  or  willful 
blindness  to,  the  violations. 

(b)  Whether  or  not  EPA  refers  the  regulated  entity  for  criminal  prosecution  under 
this  section,  the  Agency  reserves  the  right  to  recommend  prosecution  for  the  crimi- 
nal acts  of  individual  managers  or  employees  under  existing  policies  guiding  the  ex- 
ercise of  enforcement  discretion. 
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4.  No  routine  request  for  audits. — EPA  will  not  request  or  use  an  environmental 
audit  report  to  initiate  a  civil  or  criminal  investigation  of  the  entity.  For  example, 
EPA  will  not  request  an  environmental  audit  report  in  routine  inspections.  If  the 
Agency  has  independent  reason  to  believe  that  a  violation  has  occurred,  however, 
EPA  may  seek  any  information  relevant  to  identifying  violations  or  determining  li- 
ability or  extent  of  harm. 

D.  Conditions 

1.  Systematic  discovery. — The  violation  was  discovered  through: 

(a)  an  environmental  audit;  or 

(b)  an  objective,  documented,  systematic  procedure  or  practice  reflecting  the  regu- 
lated entity's  due  diligence  in  preventing,  detecting,  and  correcting  violations.  The 
regulated  entity  must  provide  accurate  and  complete  documentation  to  the  Agency 
as  to  how  it  exercises  due  diligence  to  prevent,  detect  and  correct  violations  accord- 
ing to  the  criteria  for  due  diligence  outlined  in  Section  B.  EPA  may  require  as  a 
condition  of  penalty  mitigation  that  a  description  of  the  regulated  entity's  due  dili- 
gence efforts  be  made  publicly  available. 

2.  Voluntary  discovery. — The  violation  was  identified  voluntarily,  and  not  through 
a  legally  mandated  monitoring  or  sampling  requirement  prescribed  by  statute,  regu- 
lation, permit,  judicial  or  administrative  order,  or  consent  agreement.  For  example, 
the  policy  does  not  apply  to: 

(a)  emissions  violations  detected  through  a  continuous  emissions  monitor  (or  alter- 
native monitor  established  in  a  permit)  where  any  such  monitoring  is  required; 

(b)  violations  of  National  Pollutant  Discharge  Elimination  System  (NPDES)  dis- 
charge limits  detected  through  required  sampling  or  monitoring; 

(c)  violations  discovered  through  a  compliance  audit  required  to  be  performed  by 
the  terms  of  a  consent  order  or  settlement  agreement. 

3.  Prompt  disclosure. — The  regulated  entity  fully  discloses  a  specific  violation 
within  10  days  (or  such  shorter  period  provided  by  law)  after  it  has  discovered  that 
the  violation  has  occurred,  or  may  have  occurred,  in  writing  to  EPA. 

4.  Discovery  and  disclosure  independent  of  or  third  party  plaintiff. — The  violation 
must  also  be  identified  and  disclosed  by  the  regulated  entity  prior  to: 

(a)  the  commencement  of  a  federal,  state  or  local  agency  inspection  or  investiga- 
tion, or  the  issuance  by  such  agency  of  an  information  request  to  the  regulated  en- 
tity; 

(b)  notice  of  a  citizen  suit; 

(c)  the  filing  of  a  complaint  by  a  third  party; 

(d)  the  reporting  of  the  violation  to  EPA  (or  other  government  agency)  by  a  "whis- 
tleblower"  employee,  rather  than  by  one  authorized  to  speak  on  behalf  of  the  regu- 
lated entity;  or 

(e)  imminent  discovery  of  the  violation  by  a  regulatory  agency. 

5.  Correction  and  remediation. — The  regulated  entity  corrects  the  violation  within 
60  days,  certifies  in  writing  that  violations  have  been  corrected,  and  takes  appro- 
priate measures  as  determined  by  EPA  to  remedy  any  environmental  or  human 
harm  due  to  the  violation.  If  more  than  60  days  will  be  needed  to  correct  the 
violation(s),  the  regulated  entity  must  so  notify  EPA  in  writing  before  the  60-day 
period  has  passed.  Where  appropriate,  EPA  may  require  that  to  satisfy  conditions 
5  and  6,  a  regulated  entity  enter  into  a  publicly  available  written  agreement,  admin- 
istrative consent  order  or  judicial  consent  decree,  particularly  where  compliance  or 
remedial  measures  are  complex  or  a  lengthy  schedule  for  attaining  and  maintaining 
compliance  or  remediating  harm  is  required. 

6.  Prevent  recurrence. — The  regulated  entity  agrees  in  writing  to  take  steps  to  pre- 
vent a  recurrence  of  the  violation,  which  may  include  improvements  to  its  environ- 
mental auditing  or  due  diligence  efforts. 

7.  No  repeat  violations. — The  specific  violation  (or  closely  related  violation)  has  not 
occurred  previously  within  the  past  three  years  at  the  same  facility,  or  is  not  part 
of  a  pattern  of  federal,  state  or  local  violations  by  the  facility's  parent  organization 
(if  any),  which  have  occurred  within  the  past  five  years.  For  the  purposes  of  this 
section,  a  violation  is: 

(a)  any  violation  of  federal,  state  or  local  environmental  law  identified  in  a  judicial 
or  administrative  order,  consent  agreement  or  order,  complaint,  or  notice  of  viola- 
tion, conviction  or  plea  agreement;  or 

(b)  any  act  or  omission  for  which  the  regulated  entity  has  previously  received  pen- 
alty mitigation  from  EPA  or  a  state  or  local  agency. 

8.  Other  violations  excluded. — The  violation  is  not  one  which  (i)  resulted  in  serious 
actual  harm,  or  may  have  presented  an  imminent  and  substantial  endangerment  to, 
human  health  or  the  environment,  or  (ii)  violates  the  specific  terms  of  any  judicial 
or  administrative  order,  or  consent  agreement. 
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9.  Cooperation. — The  regulated  entity  cooperates  as  requested  by  EPA  and  pro- 
vides such  information  as  is  necessary  and  requested  by  EPA  to  determine  applica- 
bility of  this  policy.  Cooperation  includes,  at  a  minimum,  providing  all  requested 
documents  and  access  to  employees  and  assistance  in  investigating  the  violation, 
any  noncompliance  problems  related  to  the  disclosure,  and  any  environmental  con- 
sequences related  to  the  violations. 

E.  Economic  Benefit 

EPA  will  retain  its  full  discretion  to  recover  any  economic  benefit  gained  as  a  re- 
sult of  noncompliance  to  preserve  a  "level  playing  field"  in  which  violators  do  not 
gain  a  competitive  advantage  over  regulated  entities  that  do  comply.  EPA  may  for- 
give the  entire  penalty  for  violations  which  meet  conditions  1  through  9  in  section 
D  and,  in  the  Agency's  opinion,  do  not  merit  any  penalty  due  to  the  insignificant 
amount  of  any  economic  benefit. 

F.  Effect  on  State  Law,  Regulation  or  Policy 

EPA  will  work  closely  with  states  to  encourage  their  adoption  of  policies  that  re- 
flect the  incentives  and  conditions  outlined  in  this  policy.  EPA  remains  firmly  op- 
posed to  statutory  environmental  audit  privileges  tnat  shield  evidence  of  environ- 
mental violations  and  undermine  the  public's  right  to  know,  as  well  as  to  blanket 
immunities  for  violations  that  reflect  criminal  conduct,  present  serious  threats  or  ac- 
tual harm  to  health  and  the  environment,  allow  noncomplying  companies  to  gain 
an  economic  advantage  over  their  competitors,  or  reflect  a  repeated  failure  to  comply 
with  federal  law.  EPA  will  work  with  states  to  address  any  provisions  of  state  audit 
privilege  or  immunity  laws  that  are  inconsistent  with  this  policy,  and  which  may 
prevent  a  timely  and  appropriate  response  to  significant  environmental  violations. 
The  Agency  reserves  its  right  to  take  necessary  actions  to  protect  public  health  or 
the  environment  by  enforcing  against  any  violations  of  federal  law. 

G.  Applicability 

(1)  This  policy  applies  to  the  assessment  of  penalties  for  any  violations  under  all 
of  the  federal  environmental  statutes  that  EPA  administers,  and  supersedes  any  in- 
consistent provisions  in  media-specific  penalty  or  enforcement  policies  and  EPA's 
1986  Environmental  Auditing  Policy  Statement. 

(2)  To  the  extent  that  existing  EPA  enforcement  policies  are  not  inconsistent,  they 
will  continue  to  apply  in  conjunction  with  this  policy.  However,  a  regulated  entity 
that  has  received  penalty  mitigation  for  satisfying  specific  conditions  under  this  pol- 
icy may  not  receive  additional  penalty  mitigation  for  satisfying  the  same  or  similar 
conditions  under  other  policies  for  the  same  violation! s),  nor  will  this  policy  apply 
to  violations  which  have  received  penalty  mitigation  under  other  policies. 

(3)  This  policy  sets  forth  factors  for  consideration  that  will  guide  the  Agency  in 
the  exercise  of  its  prosecutorial  discretion.  It  states  the  Agency's  views  as  to  the 
proper  allocation  of  its  enforcement  resources.  The  policy  is  not  final  agency  action, 
and  is  intended  as  guidance.  It  does  not  create  any  rights,  duties,  obligations,  or 
defenses,  implied  or  otherwise,  in  any  third  parties. 

(4)  This  policy  should  be  used  whenever  applicable  in  settlement  negotiations  for 
both  administrative  and  civil  judicial  enforcement  actions.  It  is  not  intended  for  use 
in  pleading,  at  hearing  or  at  trial.  The  policy  may  be  applied  at  EPA's  discretion 
to  the  settlement  of  administrative  and  judicial  enforcement  actions  instituted  prior 
to,  but  not  yet  resolved,  as  of  the  effective  date  of  this  policy. 

H.  Public  Accountability 

(1)  Within  3  years  of  the  effective  date  of  this  policy,  EPA  will  complete  a  study 
of  the  effectiveness  of  the  policy  in  encouraging: 

(a)  changes  in  compliance  behavior  within  the  regulated  community,  including  im- 
proved compliance  rates; 

(b)  prompt  disclosure  and  correction  of  violations,  including  timely  and  accurate 
compliance  with  reporting  requirements; 

(c)  corporate  compliance  programs  that  are  successful  in  preventing  violations,  im- 
proving environmental  performance,  and  promoting  public  disclosure; 

(d)  consistency  among  state  programs  that  provide  incentives  for  voluntary  com- 
pliance. 

EPA  will  make  the  study  available  to  the  public. 

(2)  EPA  will  make  publicly  available  the  terms  and  conditions  of  any  compliance 
agreement  reached  under  this  policy,  including  the  nature  of  the  violation,  the  rem- 
edy, and  the  schedule  for  returning  to  compliance. 

/.  Effective  Date 

This  policy  is  effective  January  22.  1996. 
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Dated:  December  18,  1995.  Steven  A.  Herman,  Assistant  Administrator  for  En- 
forcement and  Compliance  Assurance.  [FR  Doc.  95-31146  Filed  12-21-95;  8:45  am] 
BILLING  CODE  6560-50-P 


Letter  From  Lois  J.  Schiffer 

U.S.  Department  of  Justice, 
Environment  and  Natural  Resources  Division, 

Washington,  DC,  January  31,  1996. 
Steven  Herman,  Esq., 

Assistant  Administrator,  Office  of  Enforcement  and  Compliance  Assurance,  U.S.  En- 
vironmental Protection  Agency,  Washington,  DC. 

Dear  Assistant  Administrator  Herman:  Congratulations  on  the  release  of 
EPA's  "Final  Policy  on  Incentives  for  Self-Policing,"  which  expands  incentives  for 
regulated  entities  that  voluntarily  discover,  promptly  disclose,  and  expeditiously  cor- 
rect environmental  violations.  The  Department  supports  EPA's  policy,  which,  in  con- 
junction with  our  shared  commitment  to  encouraging  voluntary  compliance  in  part 
through  an  effective  aggressive  enforcement  program,  will  promote  greater  compli- 
ance with  the  environmental  laws  and  protection  of  the  American  public. 

Self-auditing  and  other  forms  of  self-policing  can  play  a  crucial  role  in  promoting 
environmentally  sound  business  practices.  Since  July,  1991,  it  has  been  the  express 
policy  of  the  Department  to  consider  in  the  exercise  of  criminal  prosecutorial  discre- 
tion self-auditing,  self-policing  and  voluntary  disclosure  as  important  mitigating  fac- 
tors. That  policy  continues  to  work  well,  and  there  are  no  present  plans  to  change 
it. 

The  Department  has  taken  other  steps  to  demonstrate  its  commitment  to  encour- 
aging voluntary  compliance  and  disclosure: 
— The  Department  generally  will  not  seek  an  environmental  audit  from  a  regu- 
lated entity  prior  to  receipt  of  other  information  suggesting  that  the  entity  has 
committed  violations  of  environmental  law.  However,  once  an  investigation  is 
begun  on  the  basis  of  independent  information  of  violations,  the  Department 
seeks  all  relevant  information,  including  audit  reports. 
— The  Department  views  effective  programs  to  prevent  and  detect  violations  of 
law,  as  well  as  self-reporting,  cooperation  and  acceptance  of  responsibility,  as 
mitigating  factors  in  the  sentencing  phase  of  environmental   criminal  cases 
against  corporations. 
— The  Department  supports  the  use  of  EPA's  Incentives  policy,  in  conjunction 
with  other  applicable  settlement  policies,  in  the  settlement  of  civil  enforcement 
actions  to  which  they  may  apply. 
— The  Department  has  its  own  small  business  policy  that,  subject  to  limited  ex- 
ceptions, waives  all  civil  penalties  for  small  businesses  that  participate  in  and 
act  promptly  to  remedy  violations  discovered  in  a  compliance  assistance  pro- 
gram. 
The  backbone  of  environmental  protection  is  voluntary  compliance.  A  vigorous  en- 
forcement program  prompts  voluntary  compliance,  deters  violations,  recoups  the  eco- 
nomic benefit  of  noncompliance,  remedies  harm,  and  punishes  non-complying  con- 
duct. A  strong  enforcement  program  protects  companies  that  obey  the  law  from 
being  competitively  disadvantaged  by  those  that  do  not,  and  provides  a  powerful  in- 
centive for  regulated  entities  to  comply  with  the  laws  that  protect  human  health 
and  the  environment. 

The  approach  taken  in  EPA's  policy,  endorsed  by  this  Department,  is  sound.  The 
approach  taken  in  state  laws  and  proposed  federal  legislation  of  creating  evidentiary 
privileges  for  polluters  that  perform  environmental  audits  or  providing  statutory  im- 
munity for  violations  by  such  polluters  conceals  environmental  hazards  from  the 
public  and  public  authorities,  impairs  enforcement,  and  shields  misconduct.  There- 
fore, the  Department  will  continue  vigorously  to  oppose  such  legislation.  The  De- 
partment's policies  and  EPA's  policies  contain  the  right  mix  of  strong  enforcement 
for  wrongdoers  and  leniency  for  good  actors  to  ensure  continued  protection  of  the 
American  public  and  of  our  Nation's  environment. 

It  was  a  pleasure  to  work  with  you  and  your  staff  to  develop  this  policy.  I  look 
forward  to  continuing  to  work  together  cooperatively  to  implement  the  policy.  Feel 
free  to  contact  me  or  my  staff  at  any  time  if  we  can  be  of  any  additional  assistance. 
Very  truly  yours, 

Lois  J.  Schiffer, 
Assistant  Attorney  General. 
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Letter  From  Scott  Harshbarger,  et  al. 

The  Commonwealth  of  Massachusetts, 

Office  of  the  Attorney  General, 

Boston,  MA,  January  26,  1996. 

Ms.  Carol  Browner, 

Administrator,  U.S.  Environmental  Protection  Agency,  Washington,  DC. 

Dear  Administrator  Browner:  We  are  writing  to  offer  our  support  for  the  policy 
on  "Incentives  for  Self-Evaluation"  (often  referred  to  as  the  audit  policy)  issued  by 
the  U.S.  Environmental  Protection  Agency  today.  This  policy  encourages  responsible 
self-policing  by  greatly  reducing  potential  penalties  and  minimizing  the  risk  of 
criminal  prosecution  for  companies  and  other  regulated  parties  that  use  audits  or 
other  means  of  discovering  violations  of  environmental  requirements,  promptly  re- 
port the  problems  and  expeditiously  correct  the  problems.  Equally  important,  the 
policy  accomplishes  this  purpose  while  preserving  the  right  of  government  officials 
to  protect  public  health  and  the  environment  by  enforcing  in  cases  involving  the 
most  serious  types  of  violations,  as  well  as  the  right  of  the  public  to  know  the  nature 
of  compliance  problems  disclosed  under  this  policy  and  the  actions  taken  by  the 
agency  in  response  to  the  disclosures  made.  The  policy  is  a  carefully  constructed 
compromise  that  balances  the  legitimate  interests  of  the  public,  regulated  entities 
and  federal  and  state  enforcement  agencies. 

We  are  particularly  appreciative  of  the  close  consultation  between  your  agency 
and  the  states  that  occurred  throughout  the  process  of  developing  the  policy.  Many 
of  our  recommendations  are  clearly  reflected  in  the  final  policy.  The  consultative 
model  used  in  developing  the  policy  provides  an  excellent  example  of  how  EPA  and 
the  states  work  in  harmony  to  encourage  both  voluntary  compliance  and  effective 
law  enforcement.  We  look  forward  to  working  with  EPA  on  similar  efforts  in  the 
future. 

Sincerely, 

Richard  Blumenthal,  Attorney  General  of  Connecticut;  Hubert  H.  Hum- 
phrey, III,  Attorney  General  of  Minnesota;  Bruce  M.  Botelho,  Attor- 
ney General  of  Alaska;  Frank  J.  Kelley,  Attorney  General  of  Michi- 
gan; Charles  W.  Burson,  Attorney  General  of  Tennessee;  Thomas  J. 
Miller,  Attorney  General  of  Iowa;  Robert  A.  Butterworth,  Attorney 
General  of  Florida;  Deborah  T.  Poritz,  Attorney  General  of  New  Jer- 
sey; Mark  Coleman,  Executive  Director,  Oklahoma  Department  of 
Environmental  Quality;  Mary  G.  Riveland,  Director,  Washington 
State  Department  of  Ecology;  James  E.  Doyle,  Attorney  General  of 
Wisconsin;  Tom  Udall,  Attorney  General  of  New  Mexico;  Christine  O. 
Gregoire,  Attorney  General  of  Washington;  Dennis  C.  Vacco,  Attorney 
General  of  New  York;  Kent  Hanson,  Deputy  Attorney  General  of  Ne- 
vada; Richard  Whisnant,  General  Counsel,  N.  Carolina  Department 
of  Environment,  Health  and  Natural  Resources;  Scott  Harshbarger, 
Attorney  General  of  Massachusetts;  Jeffrey  R.  Howard,  Attorney 
General  of  New  Hampshire;  Grant  Woods,  Attorney  General  of  Ari- 
zona. 


Letter  From  David  A.  Shorr 

Department  of  Natural  Resources, 
Jefferson  City,  MO,  December  14,  1995. 

Ms.  Carol  Browner, 

Administrator,  U.S.  Environmental  Protection  Agency,  Washington,  DC. 

Dear  Administrator  Browner:  I  am  writing  in  support  of  the  direction  you  and 
the  U.S.  Environmental  Protection  Agency  are  taking  in  issuing  your  policy  on  "In- 
centives for  Self-Evaluation."  This  policy  will  encourage  compliance  with  environ- 
mental laws  by  offering  a  process  which  companies  and  other  regulated  entities  may 
affirmatively  use.  It  should  result  in  the  reduction  of  potential  penalties  for  entities 
that  conduct  audits  or  use  other  methods  of  discovering  violations  and  promptly  re- 
port and  correct  them. 

At  the  same  time  your  new  policy  does  not  eliminate  your  ability  to  insure  a  "level 
playing  field"  for  regulated  entities  who  work  hard  to  avoid  violations  of  environ- 
mental laws  in  the  first  place.  It  should  additionally  protect  the  rights  of  citizens — 
including  their  expectation  that  the  compliance  measures  will  be  publicly  available. 

This  policy  will  inevitably  serve  as  an  alternative  to  the  kind  of  audit  privilege 
proposals  which  have  been  made  at  both  state  and  federal  levels.  The  audit  privi- 
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leges  include  an  avenue  for  environmental  information  to  be  held  secret  and  un- 
available for  use  in  legal  proceedings  by  private  citizens  as  well  as  public  agencies. 
Many  also  provide  complete  immunity  for  environmental  violators  under  some  cir- 
cumstances. In  Missouri,  we  chose  to  oppose  legislation  which  would  have  such  re- 
sults. 

You  are  to  be  congratulated  on  the  extraordinary  efforts  which  your  agency  made 
to  receive  input  from  the  public,  the  states,  regulated  communities  and  public  inter- 
est groups.  We  are  particularly  grateful  for  your  inclusion  of  Missouri  in  this  proc- 
ess. We  feel  that  it  provided  a  valuable  forum  to  both  provide  input  and  receive  in- 
formation. We  will  use  the  experience  we  gained  as  we  continue  to  develop  our  own 
incentives  for  environmental  compliance  and  protection. 
Very  truly  yours, 

David  A.  Shorr, 
Director,  Department  of  Natural  Resources. 


Letter  From  Russell  F.  Rhoades 

Arizona  Department  of  Environmental  Quality, 

Phoenix,  AZ,  December  29,  1995. 
Ms.  Carol  Browner, 
Administrator,  U.S.  Environmental  Protection  Agency,  Washington,  D.C. 

Dear  Administrator  Browner:  We  are  writing  to  offer  our  support  for  the  policy 
concept  on  "Incentives  for  Self-Evaluation"  (often  referred  to  as  the  audit  policy)  is- 
sued by  the  U.S.  Environmental  Protection  Agency.  This  policy  encourages  respon- 
sible self-policing  by  greatly  reducing  potential  penalties  and  minimizing  the  risk 
of  criminal  prosecution  for  companies  and  other  regulated  parties  that  use  audits 
or  other  means  of  discovering  violations  of  environmental  requirements  to  promptly 
report  and  expeditiously  correct  problems.  Equally  important,  the  policy  accom- 
plishes this  purpose  while  preserving  the  right  of  government  officials  to  protect 
public  health  and  the  environment  by  enforcing  in  cases  involving  the  most  serious 
types  of  violations.  We  believe  that  EPA's  environmental  auditing  policy  can  be  even 
further  designed  to  achieve  greater  levels  of  compliance,  however,  the  policy  is  a 
good  "first  step"  in  moving  towards  a  national  program  of  voluntary  compliance. 

We  are  particularly  appreciative  of  the  close  consultation  between  your  agency 
and  the  states  that  occurred  throughout  the  process  of  developing  the  policy.  The 
consultative  model  used  in  developing  the  policy  provides  an  example  of  how  EPA 
and  the  states  can  work  in  harmony  to  encourage  both  voluntary  compliance  and 
effective  law  enforcement.  We  look  forward  to  working  with  EPA  on  similar  efforts 
in  the  future. 

Sincerely, 

Russell  F.  Rhoades, 

Director. 


Letter  From  Michael  P.  Barnes 

National  District  Attorneys  Association, 

Alexandria,  VA,  December  13,  1995. 

Hon.  Carol  Browner, 

Administrator,  Environmental  Protection  Agency,  Washington,  DC. 

DEAR  ADMINISTRATOR  Browner:  The  National  District  Attorneys  Association  has 
long  opposed  the  institution  of  privileges  or  immunity,  at  either  the  federal  or  state 
level,  for  environmental  self-audits  or  self- reporting.  To  this  end  the  Association  has 
testified  before  the  Congress  as  to  our  concerns  and  local  prosecutors  have  actively 
urged  their  Senators  and  Representatives  to  reject  legislation  enacting  federal  im- 
munities and  privileges.  In  light  of  this  record  of  opposing  unnecessary  and  unwar- 
ranted criminal  privileges  and  immunities,  the  National  District  Attorneys  Associa- 
tion strongly  supports  the  Environmental  Protection  Agency's  new  policy  on  "Incen- 
tives for  Self-Evaluation." 

The  new  policy  effectively  balances  the  competing  interests  of  business  and  public 
safety.  It  incorporates  important  safeguards  to  the  public  and  to  the  environment 
while  also  managing  to  encourage  both  industries  and  small  businesses  to  conduct 
self-evaluations  and  to  discover  and  discontinue  any  environmental  practices  which 
are  in  violation  of  the  law.  The  language  you  have  used  is  carefully  drawn  and  of- 
fers the  business  sector  guidelines  and  alternatives  which  are  both  logical  and  rea- 
sonable. 
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An  obvious  benefit  of  the  new  policy  is  that  it  encourages  greater  compliance  with 
environmental  laws  and  regulations  without  immunizing  those  who  commit  criminal 
acts,  a  major  failing  of  the  proposals  for  a  self-audit  privilege.  As  local  prosecutors, 
sworn  to  protect  the  citizens  who  have  chosen  us  for  office,  we  cannot  acquiesce  in 
efforts  to  permit  those  who  commit  criminal  acts  to  walk  away  from  substantial 
harm  to  the  public  and  to  the  environment  in  pursuit  of  financial  gain.  This  policy 
does  not  penalize  the  public  and  serves  as  a  sensible  and  practical  alternative  to 
pending  privilege  legislation. 

The  Environmental  Protection  Agency  is  to  be  commended  for  offering  a  workable 
solution  to  a  complex  issue.  It  addresses  the  major  concerns  of  the  business  world 
while  protecting  the  public  from  criminal  acts.  Now,  the  challenge  is  for  all  of  us — 
law  enforcement  and  industry  alike  to  make  it  work. 
Sincerely, 

Michael  P.  Barnes, 
President,  National  District  Attorneys  Association,  Prosecuting  Attorney,  South 

Bend,  IN. 


Letter  From  Gregory  D.  Totten 

California  District  Attorneys  Association, 

Sacramento,  CA,  December  8,  1995. 

Ms.  Carol  Browner, 

Administrator,  U.S.  Environmental  Protection  Agency,  Washington,  DC. 

Dear  Administrator  Browner:  I  am  writing  on  behalf  of  the  California  District 
Attorneys  Association,  a  professional  association  of  California's  58  elected  District 
Attorneys  and  2,200  Deputy  District  Attorneys,  in  support  of  EPA's  policy  on  envi- 
ronmental audits,  also  titled  "Incentives  for  Self-Evaluation". 

As  you  may  know,  California's  prosecutors  have  worked  hard  to  promote  a  self- 
regulation  policy  which  encourages  responsible  businesses  to  perform  environmental 
self-evaluations.  At  the  same  time,  however,  we  have  strongly  opposed  efforts  to  cre- 
ate an  express  evidentiary  privilege  or  give  immunity  from  prosecution  for  violations 
discovered  in  the  course  of  a  self  audit. 

CDAA  remains  committed  to  strong  and  effective  environmental  enforcement 
which  provides  incentives  for  businesses  to  operate  responsibly,  preserves  a  level 
playing  field,  and  punishes  bad  actors.  EPA's  audit  policy  is  an  example  of  a  policy 
created  to  achieve  the  same  ends.  It  rewards  those  businesses  with  regular  audits 
by  reducing  or  eliminating  gravity-based  penalties  for  properly  reported  and  cor- 
rected violations  while  recapturing  illegally-gained  economic  benefits  where  appro- 
priate, and  assuring  that  repeated,  serious,  and  deliberate  conduct  remains  subject 
to  sanctions. 

The  EPA  environmental  audit  policy,  which  was  refined  through  an  unprece- 
dented series  of  public  workshops  across  the  nation,  is  an  example  of  how  EPA,  law 
enforcement,  business,  state  government,  and  the  public  can  work  together  to  en- 
courage voluntary  compliance  and  effective  law  enforcement.  We  look  forward  to 
working  with  EPA  on  similar  efforts  in  the  future. 
Very  truly  yours, 

Gregory  D.  Totten, 

Executive  Director. 


Letter  From  Charles  J.  Hynes 

New  York  State  District  Attorneys  Association, 

Brooklyn,  NY,  January  10,  1996. 
Hon.  Carol  Browner, 
Administrator,  U.S.  Environmental  Protection  Agency,  Washington,  DC. 

Dear  Administrator  Browner:  I  am  writing  on  behalf  of  New  York's  sixty-two, 
independently  elected  District  Attorneys,  to  express  our  support  for  the  Environ- 
mental Protection  Agency's  new  policy  regarding  environmental  audits.  As  you 
know,  the  New  York  State  District  Attorneys  Association  has  strongly  opposed  legis- 
lation to  deny  prosecutors  access  to  crucial  information  or  to  shield  environmental 
lawbreakers  from  prosecution  and  conviction.  Your  policy  reinforces  the  position  of 
the  EPA  that  passage  of  such  legislation  would  be  extremely  detrimental  to  the 
criminal  enforcement  of  the  environmental  laws  and  would  threaten  public  health 
and  safety. 
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At  the  same  time,  your  carefully  developed  policy  properly  balances  the  interests 
of  businesses  and  the  public.  By  offering  substantial  incentives  and  benefits  for  com- 
panies which  conduct  environmental  self-audits,  the  EPA  has  strengthened  business 
efforts  to  prevent  and  detect  environmental  hazards,  while  at  the  same  time  insur- 
ing that  serious,  repeated  and  intentional  violations  do  not  go  unpunished. 

The  majority  of  criminal  environmental  enforcement  actions  in  this  county  have 
been  brought,  and  will  continue  to  be  brought,  by  local  prosecutors,  and  the  EPA 
policy  should  serve  as  a  model  for  state  legislatures  and  regulatory  agencies.  We  in- 
tend to  continue  working  with  your  agency  and  fellow  prosecutors  around  the  coun- 
try to  make  this  policy  work  and  to  resist,  legislative  efforts  to  undermine  the  nec- 
essary and  appropriate  balance  you  have  achieved. 
Very  truly  yours, 

Charles  J.  Hynes, 
President,  NYSDAA. 


Letter  From  William  L.  Murphy 

Office  of  the  District  Attorney,  Richmond  County, 

Staten  Island,  NY. 

Hon.  Carol  Browner, 

U.S.  Environmental  Protection  Agency,  Washington,  DC. 

Dear  Administrator  Browner:  I  am  writing  to  offer  my  support  for  EPA's  final 
policy  on  environmental  self-audits.  While  self-audit  incentives  are  an  important 
tool  in  civil  and  administrative  compliance,  they  are  a  disaster  in  criminal  enforce- 
ment. I  share  the  opinion  of  local  prosecutors  across  the  country,  in  that  the  most 
effective  way  to  get  compliance  is  through  criminal  enforcement.  Further,  the  major- 
ity of  criminal  environmental  enforcement  actions  in  this  country  have  been  taken 
by  local  prosecutors. 

I  have  worked  with  many  groups  in  opposing  self-audit  legislation.  I  believe  that 
your  agency's  policy  of  offering  civil  and  administrative  benefits  to  violations  uncov- 
ered by  self-policing  efforts  should  answer  the  concerns  of  the  business  community 
without  interfering  with  the  criminal  prosecutors  in  the  country. 

As  a  past  chairman  of  both  the  New  York  State  District  Attorneys  Association  En- 
vironmental Crimes  Committee  and  the  National  District  Attorneys  Environmental 
Protection  Committee  and  as  a  past  President  of  the  New  York  State  District  Attor- 
neys Association,  I  remain  committed  to  a  policy  of  strong  criminal  enforcement  of 
our  environmental  laws.  In  being  so  committed,  I  oppose  any  self-audit  privilege  leg- 
islation or  policy  and  I  hope  that  your  new  audit  policy  will  obviate  the  need  for 
any  further  legislative  or  administrative  concessions. 

If  I  can  answer  any  specific  questions,  please  feel  free  to  call  me.  Thank  you  for 
your  careful  and  complete  study  into  this  issue. 
Sincerely, 

William  L.  Murphy, 
Richmond  County  District  Attorney. 


Letter  From  James  M.  Catterson,  Jr. 

Office  of  District  Attorney,  County  of  Suffolk, 

Hauppauge,  NY,  December  14,  1995. 

Ms.  Carol  Browner, 

Administrator,  U.S.  Environmental  Protection  Agency,  Washington,  DC. 

Dear  Administrator  Browner:  I  am  writing  to  express  my  support  for  the  EPA's 
soon-to-be  adopted  environmental  audit  policy.  I  am  confident  the  new  policy  ad- 
dresses the  concerns  of  industry  with  regard  to  disclosure  of  self  discovered  viola- 
tions, and  will  encourage  voluntary  compliance  with  environmental  laws. 

As  former  Chairman  of  the  National  District  Attorneys  Association  Environmental 
Protection  Committee,  and  immediate  past  president  of  the  New  York  State  District 
Attorneys  Association,  I  was  pleased  at  the  level  of  participation  the  EPA  solicited 
from  local  prosecutors  in  exploring  methods  of  encouraging  voluntary  compliance. 

I  am  hopeful  that  the  new  audit  policy  will  obviate  the  perceived  need  for  legisla- 
tion which  would  create  statutory  privileges  and  immunity.  Such  legislation,  if  en- 
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acted,  would  have  the  unintended  effect  of  shielding  individuals  who  intentionally 
dump  hazardous  wastes  in  our  woods  and  streams,  and  harm  legitimate  businesses. 
Very  truly  yours, 

James  M.  Catterson,  Jr. 

District  Attorney. 


Prepared  Statement  of  David  F.  Zoll,  Vice  President  and  General  Counsel, 
Chemical  Manufacturers  Association 

incentives  for  self-evaluation — epa's  new  policy  on  disclosure  of  self- 
detected  VIOLATIONS 

On  December  18,  EPA  released  its  final  policy  on  the  disclosure  of  violations  that 
regulated  entities  discover  through  voluntary  self-evaluation  CMA  commends  the 
Agency  for  issuing  this  policy,  as  it  represents  a  substantial,  positive  development 
in  the  Agency's  views  on  the  subject.  We  also  salute  the  Agency  for  instituting  the 
open,  19-month  process  that  gave  rise  to  the  new  policy.  Through  the  Compliance 
Management  &  Policy  Group,  CMA  has  been  an  active  participant  in  this  process, 
particularly  by  cosponsoring  the  Price  Waterhouse  study  on  attitudes  and  practices 
regarding  auditing  and  disclosure  and  the  ABA  stakeholder  dialogues. 

By  its  new  policy,  EPA  recognizes  the  increasing  importance  of  companies'  own 
efforts  in  assuring  compliance.  EPA  has  also  committed  itself  to  treating  companies 
that  find,  fix  and  disclose  noncompliance  more  favorably  than  those  that  do  not.  We 
believe  the  new  policy  will  substantially  promote  the  use  of  environmental  auditing 
and  compliance  management  systems.  It  should  also  lead  to  greater  willingness  to 
disclose  noncompliance  discovered  through  these  activities.  The  result  will  be  great- 
er environmental  protection  through  the  prevention  of  noncompliance,  as  well  as 
greater  public  awareness  of  regulated  entities'  compliance  status  and  efforts. 

The  new  policy  is  a  significant  improvement  over  the  Agency's  April  1995  interim 
policy.  Most  important,  it  offers  the  same  benefits  to  all  entities  that  voluntarily  dis- 
cover noncompliance  and  then  report  it,  regardless  of  whether  that  reporting  was 
mandatory.  The  new  policy  also  encourages  entities  to  implement  compliance  man- 
agement systems,  recognizing  that  such  systems  actively  prevent  noncompliance. 
The  policy  extends  its  protections  to  violations  of  reporting  requirements,  and  clari- 
fies that  a  disclosure  does  not  constitute  an  admission. 

Still,  the  new  policy  is  not  ideal.  Potential  difficulties  lurk  in  the  narrow  definition 
of  "repeat  violations, '  as  well  as  in  the  possible  requirement  to  provide  information 
on  "other  related  compliance  problems.'  Most  significant,  the  policy  expresses  firm 
opposition  to  self-evaluative  privilege  legislation.  Regulated  entities  have  very  real 
and  legitimate  concerns  about  the  ability  of  third  parties,  including  state  and  local 
governments,  to  use  self-evaluative  materials  against  the  persons  generating  them. 
Nothing  EPA  says  or  does  can  bind  such  third  parties.  CMA  continues  to  support 
appropriately  qualified  legislation  that  would  protect  self-evaluative  materials  from 
being  used  by  these  entities,  at  least. 

CMA  also  believes  that  the  subject  of  this  policy  is  sufficiently  important  to  war- 
rant its  being  codified  as  a  regulation,  and  we  appreciate  that  the  Agency  "is  still 
considering  this  matter."  We  are  also  encouraged  by  the  Agency's  statement  that 
"EPA  personnel  will  be  expected  to  follow  this  policy,  and  the  Agency  will  take  steps 
to  assure  national  consistency  in  application."  The  success  of  the  policy  will  depend 
on  EPA  implementing  it  in  an  even-handed  and  reasonable  way.  We  also  urge  EPA 
to  actively  encourage  states  to  adopt  similar  policies  or  legislation. 

During  the  next  three  years,  EPA  has  pledged  to  complete  a  study  of  the  policy's 
effectiveness.  CMA  believes  this  is  a  good  idea.  In  the  meantime,  one  way  in  which 
the  Agency  could  certainly  increase  the  effectiveness  of  the  policy  would  be  to  revise 
its  "BEN"  model  for  determining  the  economic  benefit  of  noncompliance.  While  CMA 
supports  the  theory  that  violators  should  not  be  able  to  undercut  law-abiding  com- 
petitors, the  BEN  model  disregards  economic  reality  and  is  inappropriately  punitive, 
as  CMA  and  others  have  explained  in  a  rulemaking  petition  now  pending  with  EPA. 
Companies  will  be  encouraged  to  disclose  noncompliance  when  this  model  has  been 
revised,  and  we  look  forward  to  working  with  the  Agency  on  it. 


[From  the  Environmental  Defense  Fund  News  Release,  Dec.  18,  1995] 

EDF  Praises  EPA  Environmental  Audit  Policy 

The  Environmental  Protection  Agency  (EPA)  and  the  White  House  deserve  praise 
for  adopting  a  common  sense  approach  to  environmental  enforcement,  despite  pres- 
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sure  from  some  members  of  Congress  and  industry  groups,  according  to  the  Envi- 
ronmental Defense  Fund  (EDF). 

EPA's  final  environmental  audit  policy,  issued  today,  protects  responsible  compa- 
nies who  operate  in  good  faith.  The  policy  is  a  response  to  claims  by  companies  that 
their  environmental  audits  would  be  used  against  them  by  prosecutors  or  citizens. 
Under  the  new  EPA  policy,  companies  that  find  environmental  violations  through 
systematic  self-evaluations,  and  promptly  disclose  and  correct  problems  will  receive 
reduced,  or  in  some  cases  no  penalty. 

"We  applaud  EPA  for  issuing  a  consistent,  firm  rejection  of  privilege  and  immu- 
nity for  polluters,"  said  EDF  policy  analyst  Carol  Andress.  "Some  members  of  Con- 
gress are  pushing  for,  and  several  states  have  hastily  enacted  so-called  "privilege 
and  immunity"  laws  that  allow  companies  to  shut  out  government  and  public  access 
to  a  wide  array  of  environmental  information.  Such  laws  undercut  government  en- 
forcement abilities,  as  well  as  the  public's  right  to  know  about  health  and  safety 
concerns  in  their  communities." 

'The  final  policy  provides  responsible  companies  a  reliable  break  in  penalties 
without  letting  scofflaws  off  the  hook,"  said  Andress.  It  improves  on  EPA's  Interim 
Policy  released  in  March,  1995  by  enhancing  public  notification  when  a  company, 
voluntarily  discloses  violations. 

"The  next  challenge  for  EPA  will  be  to  consistently  implement  the  policy  to  en- 
courage public  disclosure  and  ensure  that  businesses  have  an  unambiguous  incen- 
tive to  continually  improve  their  environmental  performance  and  prevent  pollution," 
said  Andress.  "Consistent  implementation  also  must  include  close  scrutiny  of  state 
laws  granting  privilege  and  full  immunity.  EPA  should  take  aggressive  steps  to  en- 
sure that  violations  of  federal  law  are  handled  consistently  in  every  state  and  that 
the  public  has  unfettered  access  to  information  on  pollution  in  their  community. 
Without  that  scrutiny,  we  risk  having  some  state's  become  safe  havens  for  pollut- 
ers." 

The  Environmental  Defense  Fund,  a  leading,  national,  NY-based  nonprofit  organi- 
zation, represents  300,000  members.  EDF  links  science,  economics,  and  law  to  cre- 
ate innovative,  economically  viable  solutions,  to  today's  environmental  problems. 


Memorandum  From  Steven  A.  Herman,  Assistant  Administrator,  U.S. 
Environmental  Protection  Agency 

June  13,  1995. 
Subject:  Issuance  of  Interim  Policy  on  Compliance  Incentives  for  Small  Business, 

U.S.  Environmental  Protection  Agency 
From:  Steven  A.  Herman,  Assistant  Administrator 
To:  Assistant  Administrators,  General  Counsel,  and  Regional  Administrators 

Attached  is  the  Agency's  Interim  Policy  on  Compliance  Incentives  for  Small  Busi- 
nesses. This  Policy  is  one  of  the  25  regulatory  reform  initiatives  announced  by  Presi- 
dent Clinton  on  March  16,  1995,  and  implements,  in  part,  the  Executive  Memoran- 
dum on  Regulatory  Reform,  60  Fed.  Reg.  20621  (April  26,  1995). 

EPA  expects  to  finalize  this  Policy,  with  appropriate  revisions,  after  considering 
public  comment.  This  Interim  Policy  will  be  published  in  the  Federal  Register  for 
public  review  shortly.  Comments  should  be  submitted  to  Elliott  Gilberg,  Office  of 
Compliance,  Mail  Code  2224— A,  and  to  David  Hindin,  Office  of  Regulatory  Enforce- 
ment, Mail  Code  2248-A,  by  July  31,  1995.  Issues  in  specific  enforcement  cases  re- 
lated to  this  Policy  should  be  directed  to  the  appropriate  division  within  the  Office 
of  Regulatory  Enforcement:  Steven  Viggiani,  Air — Stationary  Sources,  202  564- 
2002;  Marc  Hillson,  Air— Mobile  Sources,  202  564-2255;  Kathryn  Smith,  Water,  202 
564—3252;  Barbara  Reilly,  Toxics  and  Pesticides,  202  564-4176;  and  Susan  Garcia, 
RCRA,  202  564-4013. 

U.S.  Environmental  Protection  Agency  Interim  Policy  on  Compliance 
Incentives  for  Small  Businesses — June  1995 

A.  Introduction 

This  document  sets  forth  the  Environmental  Protection  Agency's  interim  Policy  on 
compliance  incentives  for  small  businesses.  This  Policy  is  one  of  the  25  regulatory 
reform  initiatives  announced  by  President  Clinton  on  March  16,  1995,  and  imple- 
ments, in  part,  the  Executive  Memorandum  on  Regulatory  Reform,  60  FR  20621 
(April  26,  1995). 

The  Executive  Memorandum  provides  in  pertinent  part: 
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To  the  extent  permitted  by  law,  each  agency  shall  use  its  discretion  to 
modify  the  penalties  for  small  businesses  in  the  following  situations.  Agen- 
cies shall  exercise  their  enforcement  discretion  to  waive  the  imposition  of 
all  or  a  portion  of  a  penalty  when  the  violation  is  corrected  within  a  time 
period  appropriate  to  the  violation  in  question.  For  those  violations  that 
may  take  longer  to  correct  than  the  period  set  by  the  agency,  the  agency 
shall  use  its  enforcement  discretion  to  waive  up  to  100  percent  of  the  finan- 
cial penalties  if  the  amounts  waived  are  used  to  bring  the  entity  into  com- 
pliance. The  provisions  [of  this  paragraph]  shall  apply  only  where  there  has 
been  a  good  faith  effort  to  comply  with  applicable  regulations  and  the  viola- 
tion does  not  involve  criminal  wrongdoing  or  significant  threat  to  health, 
safety,  or  the  environment. 

Pursuant  to  this  interim  Policy,  EPA  will  exercise  its  discretion,  under  applicable 
media-specific  policies,  to  refrain  from  initiating  an  enforcement  action  seeking  civil 
penalties,  or  to  mitigate  civil  penalties,  whenever  a  small  business  makes  a  good 
faith  effort  to  comply  with  environmental  requirements  and  where  there  is  no  crimi- 
nal behavior  and  no  significant  health,  safety  or  environmental  threat.  In  addition, 
as  announced  in  the  package  of  regulatory  reform  initiatives,  EPA  is  creating  spe- 
cial incentives  for  small  businesses  who  take  the  initiative  to  identify  and  correct 
environmental  violations  by  requesting  compliance  assistance  from  the  government. 
In  such  circumstances,  and  provided  the  small  business  meets  certain  other  criteria 
set  forth  below,  EPA  will  exercise  its  discretion  to  waive  the  entire  penalty.  More- 
over, EPA  will  defer  to  state  actions  that  are  consistent  with  this  Policy. 

B.  Background 

The  Clean  Air  Act  (CAA)  Amendments  of  1990  require  that  states  establish  Small 
Business  Assistance  Programs  (SBAP's)  to  provide  technical  and  environmental 
compliance  assistance  to  stationary  sources.  On  August  12,  1994,  EPA  issued  an  en- 
forcement response  policy  which  provided  that  an  authorized  or  delegated  state  pro- 
gram may,  consistent  with  federal  requirements,  either: 

(1)  assess  no  penalties  against  small  businesses  that  voluntarily  seek  compliance 
assistance  and  correct  violations  revealed  as  a  result  of  compliance  assistance  with- 
in a  limited  period  of  time;  or 

(2)  keep  confidential  information  that  identifies  the  names  and  locations  of  spe- 
cific small  businesses  with  violations  revealed  through  compliance  assistance,  where 
the  SBAP  is  independent  of  the  state  enforcement  program. 

In  a  further  effort  to  assist  small  businesses  to  comply  with  environmental  regula- 
tions, and  to  achieve  health,  safety,  and  environmental  benefits,  the  Agency  is 
adopting  a  similar  policy  for  water,  toxics,  hazardous  waste,  and  other  media  pro- 
grams. This  interim  Policy  sets  forth  the  Agency's  implementation  of  the  Executive 
Memorandum. 

C.  Purpose 

This  interim  Policy  is  intended  to  promote  environmental  compliance  among  small 
businesses  by  providing  incentives  for  participation  in  compliance  assistance  pro- 
grams, and  encouraging  the  prompt  correction  of  violations.  The  Policy  accomplishes 
this  in  two  ways:  by  setting  forth  a  settlement  penalty  Policy  that  rewards  such  be- 
havior, and  by  providing  guidance  for  States  and  local  governments  to  offer  these 
incentives. 

EPA  is  committed  to  a  strong  enforcement  and  compliance  assurance  program  as 
a  means  to  protect  human  health  and  the  environment.  We  expect  this  Policy  to  en- 
courage greater  participation  in  compliance  assistance  programs  that  offer  services 
to  small  businesses  (referred  to  generically  as  SBAP's  in  this  Policy).  The  Policy  will 
allow  greater  openness  among  SBAP's  and  specific  facilities,  the  small  business  com- 
munity in  general,  and  other  federal  and  state  officials.  It  will  promote  the  sharing 
of  information  on  pollution  prevention  measures,  cost  effective  means  of  compliance 
and  other  valuable  compliance-related  activities  with  and  among  the  regulated  com- 
munity. Application  of  the  policy  to  all  media  programs  should  encourage  small 
businesses  to  look  for  "whole  facility"  approaches  to  environmental  compliance.  Ulti- 
mately, by  bringing  many  small  businesses  into  compliance,  this  Policy  will  enhance 
the  quality  of  our  air,  water,  and  land. 

Measuring  the  success  of  compliance  assistance  programs  is  a  critical  component 
of  EPA's  ability  to  assess  the  results  of  compliance  and  enforcement  activities.  EPA 
will  work  with  States  to  evaluate  the  effectiveness  of  this  Policy  and,  in  1997,  EPA 
will  consider  whether  this  Policy  should  be  continued,  modified  or  discontinued. 
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D.  Applicability 

This  Policy  applies  to  facilities  owned  by  small  businesses  as  defined  here.  A 
small  business  is  a  person,  corporation,  partnership,  or  other  entity  who  employs 
100  or  fewer  individuals  (on  a  company  wide  basis).  This  definition  is  a  simplified 
version  of  the  CAA  §507  definition  of  small  business.  On  balance,  EPA  determined 
that  a  single  definition  would  make  implementation  of  this  Policy  simple  and  would 
allow  for  consistent  application  of  the  Policy  in  a  multimedia  context. 

This  interim  policy  is  effective  immediately.  This  Policy  applies  to  all  civil  judicial 
and  administrative  enforcement  actions  taken  under  the  authority  of  the  environ- 
mental statutes  and  regulations  that  EPA  administers,  except  for  corrective  action 
programs  and  the  Public  Water  System  Supervision  Program  under  the  Safe  Drink- 
ing Water  Act.1  This  Policy  applies  to  all  such  actions  filed  after  the  effective  date 
of  this  Policy,  and  to  all  pending  cases  in  which  the  government  has  not  reached 
agreement  in  principle  with  the  alleged  violator  on  the  amount  of  the  civil  penalty. 

This  Policy  sets  forth  how  the  Agency  expects  to  exercise  its  enforcement  discre- 
tion in  deciding  on  an  appropriate  enforcement  response  and  determining  an  appro- 
priate civil  settlement  penalty  for  violations  by  small  businesses.  This  Policy  is  to 
be  used  for  settlement  purposes  and  is  not  intended  for  use  in  pleading,  or  at  hear- 
ing or  trial.  To  the  extent  that  this  Policy  may  differ  from  the  terms  of  applicable 
enforcement  response  policies  under  media-specific  programs,  this  document  super- 
sedes those  policies.  This  Policy  supplements,  but  does  not  supplant  the  August  12, 
1994  Enforcement  Response  Policy  for  Treatment  of  Information  Obtained  Through 
Clean  Air  Act  Section  507  Small  Business  Assistance  Programs. 

E.  Criteria  for  Civil  Penalty  Mitigation 

EPA  will  eliminate  or  mitigate  its  settlement  penalty  demands  against  small  busi- 
nesses based  on  the  following  criteria: 

(1)  For  purposes  of  sections  F(l)  and  F(2),  the  small  business  has  made  a  good 
faith  effort  to  comply  with  applicable  environmental  requirements  as  demonstrated 
by  receiving  compliance  assistance  from  a  nonconfidential  government  or  govern- 
ment supported  program  that  offers  services  to  small  businesses  (such  as  a  SBAP 
or  state  university),  and  the  violations  are  detected  during  the  compliance  assist- 
ance.2 

Good  faith  does  not  exist  if  an  agency  specifically  offered  a  compliance  assistance 
program  concerning  the  relevant  regulated  activities  to  the  business  and  it  failed 
to  participate  in  such  program. 

(2)  This  is  the  small  business's  first  violation  of  this  requirement.  This  Policy  ap- 
plies to  businesses  that  have  not  previously  been  subject  to  a  warning  letter,  notice 
of  violation,  field  citation,  or  other  enforcement  action  by  a  government  agency  for 
a  violation  of  that  requirement  within  the  past  five  years.  If  a  business  has  been 
subject  to  multiple  enforcement  actions  for  violations  of  environmental  requirements 
in  the  past  five  years,  this  Policy  does  not  apply  even  if  this  is  the  first  violation 
of  this  particular  requirement. 

(3)  The  policy  does  not  apply  if: 

(a)  The  violation  has  caused  actual  serious  harm  to  public  health,  safety,  or  the 
environment;  or 

(b)  The  violation  may  present  an  imminent  and  substantial  endangerment  to 
public  health  or  the  environment;  or 

(c)  The  violation  presents  a  significant  health,  safety  or  environmental  threat 
(e.g.,  violations  involving  hazardous  or  toxic  substances  may  present  such  threats). 

(4)  The  violation  does  not  involve  criminal  conduct. 

(5)  The  business  corrects  the  violation  within  the  corrections  period  set  forth 
below. 

Small  businesses  are  expected  to  remedy  the  violations  within  the  shortest  prac- 
ticable period  of  time.  Small  businesses  may  take  up  to  90  days  following  detection 
of  the  violation  to  correct  the  violation,  or  to  take  substantial  steps  to  correct  the 
violations  (e.g.  apply  for  necessary  permits,  secure  financing,  order  equipment).  For 
violations  that  cannot  be  corrected  within  90  days,  the  correction  period  may  be  ex- 


1This  Policy  does  not  apply  to  corrective  action  programs  (such  as  CERCLA,  RCRA  §7003, 
and  SDWA  §  1431)  because  these  programs  are  primarily  remedial  in  nature  and  generally  do 
not  seek  penalties.  This  Policy  does  not  apply  to  the  Public  Water  System  Supervision  Program 
because  EPA  is  developing  another  policy  which  addresses  compliance  by  small  communities. 

2  If  the  compliance  or  technical  assistance  program  keeps  the  information  obtained  confiden- 
tial (i.e.,  does  not  share  or  disclose  facility  specific  information  on  compliance  status  with  a  regu- 
latory agency),  this  Policy  does  not  apply.  However,  if  a  small  business  wishes  to  obtain  a  correc- 
tions period  after  receiving  compliance  assistance  from  a  confidential  program,  the  business 
need  only  disclose  the  violations  to  the  appropriate  regulatory  agency  pursuant  to  criterion  1 
and  comply  with  the  other  provisions  of  this  Policy. 
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tended  for  an  additional  period  not  to  exceed  90  days,  so  long  as  the  business  enters 
into  a  written  agreement  that  sets  forth  the  additional  correction  period  and  any 
additional  steps  to  be  undertaken  by  the  business  to  achieve  compliance.  The  sched- 
ule may  extend  for  an  additional  period  of  180  days,  i.e.,  up  to  a  period  of  one  year 
from  the  date  the  violation  is  detected,  only  if  necessary  where  the  small  business 
corrects  the  violation  by  implementing  pollution  prevention  measures.  Correcting 
the  violation  includes  remediating  any  environmental  harm  associated  with  the  vio- 
lation.3 Any  corrections  period  longer  than  180  days  should  be  incorporated  into  an 
enforceable  order.  The  requirements  of  the  correction  period  should  be  made  clear 
to  the  small  business  prior  to  offering  compliance  assistance. 

F.  Penalty  Mitigation  Guidelines 

EPA  will  exercise  its  enforcement  discretion  to  eliminate  or  mitigate  civil  settle- 
ment penalties  as  follows. 

1.  EPA  will  eliminate  the  civil  settlement  penalty  in  any  enforcement  action  if  a 
small  business  satisfies  all  of  the  criteria  in  section  E. 

2.  If  the  small  business  meets  all  of  the  criteria,  except  it  needs  a  longer  correc- 
tions period  than  provided  by  criterion  5  (i.e.,  more  than  180  days  for  non-pollution 
prevention  remedies,  or  360  days  for  pollution  prevention  remedies),  EPA  will  waive 
up  to  100  percent  of  the  gravity  component  of  the  penalty,  but  may  seek  the  full 
amount  of  any  economic  benefit  associated  with  the  violations.4 

3.  If  a  small  business  has  not  met  all  the  criteria  above,  but  has  otherwise  made 
a  good  faith  effort  to  comply,  EPA  has  discretion,  pursuant  to  its  applicable  policies, 
to  refrain  from  filing  an  enforcement  action  seeking  civil  penalties  or  to  mitigate  its 
demand  for  penalties  to  the  maximum  extent  appropriate.  These  policies  generally 
recognize  good  faith  efforts  to  comply  and  allow  for  mitigation  of  the  penalty  where 
there  is  a  documented  inability  to  pay  all  or  a  portion  of  the  penalty,  thereby  plac- 
ing emphasis  on  enabling  the  small  business  to  finance  compliance. 

G.  Other  Factors 

To  ensure  that  this  Policy  enhances  and  does  not  compromise  public  health  and 
the  environment,  the  following  conditions  apply: 

1.  Violations  detected  through  federal,  state,  or  local  enforcement  inspections  or 
reported  to  an  agency  as  required  by  applicable  regulations  or  permits  remain  fully 
enforceable. 

2.  A  business  is  subject  to  all  applicable  enforcement  response  policies  (which  may 
include  discretion  whether  or  not  to  take  formal  enforcement  action)  for  all  viola- 
tions that  had  been  detected  through  compliance  assistance  and  were  not  remedied 
within  the  corrections  period.  The  penalty  in  such  action  may  include  the  time  pe- 
riod before  and  during  the  correction  period. 

3.  A  business's  good  faith  efforts  to  correct  violations  detected  during  compliance 
assistance  should  be  considered  as  a  mitigating  factor  in  determining  an  appropriate 
enforcement  response  or  penalty  in  a  subsequent  enforcement  action.  However,  a 
State's  or  EPA's  actions  in  providing  compliance  assistance  is  not  a  legal  defense 
in  any  enforcement  action.  This  Policy  does  not  limit  EPA  or  a  state's  discretion  to 
use  information  on  violations  revealed  through  compliance  assistance  as  evidence  in 
subsequent  enforcement  actions. 

H.  Applicability  to  States 

EPA  recognizes  that  states  are  partners  in  enforcement  and  compliance  assur- 
ance. Therefore,  EPA  will  defer  to  state  actions  in  delegated  or  approved  programs 
that  are  generally  consistent  with  the  guidelines  set  forth  in  this  Policy. 

This  Policy  does  not  require  SBAP's  to  provide  to  EPA  information  that  identifies 
the  names  or  locations  of  specific  businesses  that  are  found  to  be  in  violation 
through  compliance  assistance.  EPA  recommends,  however,  that  whenever  an  agen- 
cy provides  a  correction  period  to  a  small  business,  the  agency  notify  the  appro- 
priate EPA  Region  or  state  of  its  action,  to  assure  that  federal  and  state  enforce- 
ment responses  to  the  identified  violations  are  consistent.  A  state  program  that  of- 


3  If  significant  efforts  will  be  required  to  remediate  the  harm,  criterion  3  is  likely  not  to  have 
been  satisfied. 

4  In  determining  how  much  of  the  gravity  component  of  the  penalty  is  appropriate,  EPA 
should  consider  the  nature  of  the  violations,  the  duration  of  the  violations,  the  environmental 
or  public  health  impacts  of  the  violations,  good  faith  efforts  by  the  small  business  to  promptly 
remedy  the  violation,  and  the  facility's  overall  record  of  compliance  with  environmental  require- 
ments. 
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fers  confidentiality  may  not  also  offer  a  corrections  period  for  the  same  violations 
(see  footnote  2).5 

In  developing  this  Policy,  EPA  balanced  three  primary  considerations.  First,  the 
Agency  is  seeking  to  provide  States  with  ample  opportunity  to  adopt  innovative  ap- 
proaches to  environmental  compliance.  Thus,  the  Policy  provides  the  parameters 
within  which  States  have  flexibility  to  tailor  SBAP's  to  their  needs. 

Second,  EPA  recognizes  that  participation  in  SBAP's  by  individual  businesses  is 
typically  voluntary.  Assistance  is  provided  generally  upon  request.  Thus,  the  Agency 
is  seeking  to  assure  states  of  the  ability  to  provide  incentives  that  will  encourage 
many  small  businesses  to  participate  in  SBAP's. 

Third,  the  environmental  statutes  covered  by  this  Policy  generally  require,  as  a 
condition  of  delegation  or  authorization,  that  programs  be  consistent  with  Federal 
requirements  and  that  states  have  she  authority  to  take  appropriate  enforcement 
action  with  respect  to  violations.6  Thus,  EPA  has  an  obligation  to  ensure  that  state 
SBAP's  are  structured  so  as  to  maintain  an  appropriate  level  of  enforcement  author- 
ity within  delegated  or  authorized  state  programs.  The  Agency  believes  this  Policy 
will  allow  states  sufficient  latitude  to  use  an  appropriate  combination  of  delegated 
state  enforcement  authority  and  compliance  assistance  activity  to  improve  compli- 
ance in  the  small  business  community. 


Memorandum  From  Steven  A.  Herman,  Assistant  Administrator, 
Environmental  Protection  Agency, 

November  22,  1995. 

Subject:  Policy  on  Flexible  State  Enforcement  Response  to  Small  Community  Viola- 
tions 
From:  Steven  A.  Herman,  Assistant  Adminstrator 

To:  Assistant  Administrators,  General  Counsel,  Regional  Administrators,  Deputy 
Regional  Administrators,  Regional  Counsel,  Regional  Enforcement  Coordinators 

The  attached  Policy  of  Flexible  State  Enforcement  Responses  to  Small  Community 
Violations  (Small  Communities  Policy)  implements  parts  of  Reinventing  Environ- 
mental Regulation  Initiatives  13  and  21  announced  by  President  Clinton  on  March 
16,  1995.  These  two  initiatives  seek  to  enhance  the  environmental  compliance  of 
small  communities  and  to  promote  alternative  strategies  for  communities  to  achieve 
environmental  and,  economic  goals. 

Specifically,  the  Small  Communities  Policy  seeks  to  assure  States  that  they  have, 
within  appropriate  limits,  the  flexibility  to  design  and  use  multimedia  compliance 
assistance  and  compliance  prioritization  measures  as  alternatives  to  traditional  en- 
forcement responses  when  addressing  a  small  community's  environmental  viola- 
tions. The  Small  Community  Policy  establishes  the  parameters  for  State  small  com- 
munity environmental  compliance  assistance  programs  that  EPA  will  generally  con- 
sider adequate  and  recommends  options,  for  States  to  follow  in  developing  and  im- 
plementing their  programs,  but  leaves  many  of  the  details  to  the  discretion  of 
States.  EPA  believes  this  approach  will  ensure  adequate  protection  of  public  health 
and  the  environment  while  affording  States  flexibility  to  develop  small  community 
environmental  compliance  assistance  programs  tailored  to  local  conditions  and  spe- 
cific State  needs. 

Please  note  that  this  policy  does  not  mandate  action  on  the  part  of  States.  States 
are  free  to  offer  compliance  assistance  or  not.  Should  States  choose,  however,  to 
offer  environmental  compliance  assistance  to  small  communities,  those  doing  so  in 
a  manner  consistent  with  the  framework  provided  in  this  policy  can  generally  expect 
EPA  to  defer  to  their  actions. 

I  wish  to  thank  the  many  commenters  who  reviewed  the  June  30,  1995  draft  pol- 
icy and  provided  comments.  The  policy  I  issue  today  is  a  better  document  because 
of  your  efforts.  If  you  have  questions  or  further  comments,  please  contact  Kenneth 
Harmon  of  the  Chemical,  Commercial  Services  and  Municipal  Division  at  (202)  564- 
4079. 


5The  CAA  §507  policy  establishes  criteria  for  EPA  approval  of  SBAP's  in  State  Implementa- 
tion Plans  to  satisfy  the  mandate  in  the  CAA,  and  addresses  confidential  assistance  in  that  con- 
text. 

6  For  example,  the  Resource  Conservation  and  Recovery  Act  provides  that  the  Administrator 
may  authorize  any  State  to  administer  and  enforce  the  Act  unless  he  finds,  among  other  things, 
that  "such  program  does  not  provide  adequate  enforcement  of  compliance  with  the  requirements 
of  the  Act.  42  U.S.C.  §  6926(b). 
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This  policy  expresses  EPA's  support  for  state's l  use  of  enforcement  flexibility  to 
provide  compliance  incentives  for  small  communities.  EPA  acknowledges  that  States 
and  small  communities  can  realize  environmental  benefits  by  negotiating,  entering 
into,  and  implementing  enforceable  compliance  agreements  and  schedules  that  re- 
quire communities  to  correct  all  of  their  environmental  violations  expeditiously 
while  allowing  the  community  to  prioritize  among  competing  environmental  man- 
dates on  the  basis  of  comparative  risk.2  States  may  provide  small  communities  an 
incentive  to  request  compliance  assistance  by  waiving  part  or  all  of  the  penalty  for 
a  small  community's  violations  if  the  criteria  of  this  policy  have  been  met.  If  a  State 
acts  in  accordance  with  this  policy  and  addresses  small  community  environmental 
noncompliance  with  compliance  assistance  in  a  way  that  represents  reasonable 
progress  toward  compliance,  EPA  generally  will  not  pursue  a  separate  Federal  civil 
administrative  or  judicial  action  for  penalties  or  additional  injunctive  relief. 

This  policy  does  not  apply  to  any  criminal  conduct  by  small  communities  or  their 
employees.  To  the  extent  that  this  policy  may  differ  from  the  terms  of  other  applica- 
ble enforcement  response  policies,  this  document  supersedes  those  policies. 

Flexible  State  Enforcement  Responses 

EPA's  deference  to  a  State's  exercise  of  enforcement  discretion  in  response  to  a 
small,  community's  violations  will  be  based  on  an  assessment  of  the  adequacy  of  the 
process  the  State  establishes  and  follows  in:  responding  expeditiously  to  a  commu- 
nity's request  for  compliance  assistance;  selecting  the  communities  to  which  it  offers 
compliance  assistance  and  a  flexible  enforcement  response;  assessing  the  commu- 
nity's good  faith  and  compliance  status;  establishing  priorities  for  addressing  viola- 
tions; and  ensuring  prompt  correction  of  all  environmental  violations. 

EPA  will  give  its  deference  more  readily  to  a  State  that  has  previously  submitted 
a  description  of  its  small  community  environmental  compliance  assistance  program 
to  the  Agency,  thereby  allowing  EPA  to  familiarize  itself  with  the  adequacy  of  the 
State's  processes. 

selecting  communities 

EPA  intends  this  policy  to  apply  only  to  small  communities  unable  to  satisfy  all 
applicable  environmental  mandates  without  the  State's  compliance  assistance.  Such 
communities,  generally  comprised  of  fewer  than  2,500  residents,3  should  be:  non- 
profit; governing  entities  (incorporated  or  unincorporated);  that  own  facilities  that 
supply  municipal  services. 

EPA's  evaluation  of  the  appropriateness  of  a  State's  small  community  environ- 
mental compliance  assistance  program  will  depend  in  part  on  whether  the  State 
uses  measures  of  administrative,  technical,  and  financial  capacity  to  limit  provision 
of  the  benefits  of  this  policy  to  those  communities  that  truly  need  assistance.  Such 
capacity  measures  could  include  among  other  things,  number  of  staff  and  their  re- 
sponsibilities, degree  of  isolation  from  other  nearby  communities;  evaluation  of  ex- 
isting infrastructure,  average  household  income,  the  last  decade's  median  housing 
values,  employment  opportunities,  population  projections,  population  age  represen- 
tation, revenue  sources,  revenue  generating  capacity,  the  level  of  government  that 
operates  the  utility  systems,  current  bond  debt,  and  an  assessment  of  the  impact 
of  other  Federal  mandates  competing  with  environmental  mandates  for  the  commu- 
nity's resources. 


1  This  policy  will  also  apply  to  the  actions  of  territories  and  to  the  actions  of  Native  American 
Tribes  where  conditions  have  been  met  for  EPA  to  treat  the  Tribe  as  a  State. 

2  EPA  currently  has  a  number  of  risk  assessment  resources  available  to  the  public,  including 
its  computer-based  Information  Risk  Information  System  (IRIS).  EPA  comparative  risk  projects 
across  the  country  have  provided  training  and  technical  assistance  to  more  than  45  State,  local, 
tribal  and  watershed  risk  assessment  efforts  in  an  attempt  to  bring  together  stakeholders  to 
reach  consensus  on  which  local  environmental  problems  pose  the  most  risk  to  human  health, 
ecosystem  health,  and  quality  of  life;  and  to  develop  consensus  on  an  action  plan  to  reduce  those 
risks.  EPA  does  not  suggest  that  states  and  small  communities  need  prepare  a  formal  compara- 
tive risk  assessment  as  part  of  the  small  community  environmental  compliance  assistance  proc- 
ess. 

3  EPA  selected  a  population  figure  of  2,500  to  be  consistent  with  42  U.S.C.  6908,  which  estab- 
lished the  Small  Town  Environmental  Planning  Program,  and  which  defined  the  term  small 
town  to  mean  "an  incorporated  or  unincorporated  community  *  *  *  with  a  population  of  less 
than  2,500." 
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Not  less  than  quarterly,  a  State  should  provide  EPA  with  a  list  of  communities 
participating  in  its  small  community  environmental  compliance  assistance  program 
to  ensure  proper  State  and  Federal  coordination  on  enforcement  activity. 

ASSESSING  GOOD  FAITH  AND  COMPLIANCE  STATUS 

In  considering  whether  a  State  has  established  and  is  following  an  adequate  proc- 
ess for  assessing  a  small  community's  good  faith,  EPA  generally  will  look  at  such 
factors  as  the  participating  communities'  candor  in  contacts  with  State  regulators 
and  the  communities'  efforts  to  comply  with  applicable  environmental  requirements. 
Measures  of  a  small  community's  efforts  to  comply  include:  attempts  to  comply  or 
a  request  for  compliance  assistance  prior  to  the  initiation  of  an  enforcement  re- 
sponse; prompt  correction  of  known  violations;  willingness  to  remediate  harm  to 
public  health,  welfare,  or  the  environment;  readiness  to  enter  into  a  written  and  en- 
forceable compliance  agreement  and  schedule;  and  adherence  to  the  schedule. 

A  State's  assessment  of  a  small  community's  compliance  status  should  identify: 
every  environmental  requirement  to  which  the  community's  municipal  operations 
are  subject;  the  community's  current  and  anticipated  future  violations  of  those  re- 
quirements: the  comparative  risk  to  public  health,  welfare,  or  the  environment  of 
each  current  and  anticipated  future  violation;  and  the  community's  compliance  op- 
tions. 

In  addition,  EPA  recommends  that  the  process  developed  by  the  State  include  con- 
sideration of  regionalization  and  restructuring  as  compliance  alternatives,  and  con- 
sideration of  the  impact  of  promulgated  regulations  scheduled  to  become  effective 
in  the  future. 

PRIORITIES  FOR  ADDRESSING  VIOLATIONS 

States  seeking  EPA's  deference  should  require  small  communities  to  correct  any 
identified  violations  of  environmental  regulations  as  soon  as  possible,  taking  into 
consideration  the  community's  administrative,  technical,  and  financial  capacities, 
and  the  State's  ability  to  assist  in  strengthening  those  capacities.  A  small  commu- 
nity should  address  all  of  its  violations  in  order  of  risk-based  priority.4  Any  identi- 
fied violation  or  circumstance  that  may  present  an  imminent  and  substantial 
endangerment  to,  has  caused  or  is  causing  actual  serious  harm  to,  or  presents  a  se- 
rious threat  to  public  health,  welfare,  or  the  environment  is  to  be  addressed  imme- 
diately in  a  manner  that  abates  the  endangerment  or  harm  and  reduces  the  threat. 
Activities  necessary  to  abate  the  endangerment  or  harm  and  reduce  the  threat 
posed  by  such  violations  or  circumstances  are  not  to  be  delayed  while  the  State  and 
small  community  establish  and  implement  the  process  for  assigning  priorities  for 
correcting  other  violations. 

ENSURING  PROMPT  CORRECTION  OF  VIOLATIONS 

If  the  small  community  cannot  correct  all  of  its  violations  within  180  days  of  the 
State's  commencement  01  compliance  assistance  to  the  community,  the  State  and  the 
community  should,  within  180  days  of  the  State's  commencement  of  compliance  as- 
sistance to  the  community,  enter  into  and  begin  implementing  a  written  and  en- 
forceable compliance  agreement  and  schedule  6  that: 
— establish  a  specified  period  for  correcting  all  outstanding  violations  in  order  of 

risk-based  priority; 6 
— incorporate  interim  milestones  that  demonstrate  reasonable  progress  toward 

compliance; 
— contain  provisions  to  ensure  continued  compliance  with  all  environmental  re- 
quirements with  which  the  community  is  in  compliance  at  the  time  the  agree- 
ment is  entered;  and 
— incorporate  provisions,  where  they  would  be  applicable  to  the  small  community, 
to  ensure  future  compliance  with  any  additional  already  promulgated  environ- 
mental requirements  that  will  become  effective  after  the  agreement  is  signed. 


4  EPA  does  not  intend  that  establishment  of  risk-based  priorities  be  viewed  as  mandating 
delay  in  addressing  low  priority  violations  that  can  be  easily  and  quickly  corrected  without  af- 
fecting progress  toward  addressing  higher  priority  violations  requiring  long  term  compliance  ef- 
forts. 

5  Neither  a  State  nor  a  community  may  unilaterally  alter  or  supersede  a  community's  obliga- 
tions under  existing  Federal  administrative  orders  or  Federal  judicial  consent  decrees. 

6  States  may  allow  weighing  of  unique  local  concerns  and  characteristics,  but  the  process 
should  be  sufficiently  standardized  and  objective  that  an  impartial  third  person  using  the  same 
process  and  the  same  facts  would  not  reach  significantly  different  results.  Public  notification 
and  public  participation  are  an  important  part  of  the  priority  setting  process. 
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Consultation  with  EPA  during  the  drafting  of  a  compliance  agreement  and  sched- 
ule and  the  forwarding  of  final  compliance  agreements  and  schedules  to  EPA  are 
recommended  to  ensure  appropriate  coordination  between  the  State  and  EPA. 

Limits  on  EPA  Deference 

EPA  reserves  all  of  its  enforcement  authorities.  EPA  will  generally  defer  to  a 
State's  exercise  of  its  enforcement  discretion  in  accordance  with  this  policy,  except 
that  EPA  reserves  its  enforcement  discretion  with  respect  to  any  violation  or  cir- 
cumstance that  may  present  an  imminent  and  substantial  endangerment  to,  has 
caused  or  is  causing  actual  serious  harm  to,  or  presents  a  serious  threat  to,  public 
health,  welfare,  or  the  environment.7 

The  Policy  on  Flexible  State  Enforcement  Responses  to  Small  Community  Viola- 
tions does  not  apply  if,  in  EPA's  judgment: 

— a  State's  small  community  environmental  compliance  assistance  program  proc- 
ess fails  to  satisfy  the  adequacy  criteria  stated  above;  or 

— a  State's  application  of  its  small  community  environmental  compliance  assist- 
ance program  process  fails  in  specific  case  adequately  to  protect  public  health 
and  the  environment  because  it  neither  requires  nor  results  in  reasonable 
progress  toward,  and  achievement  of,  environmental  compliance  by  a  date  cer- 
tain. 

Where  EPA  determines  that  this  policy  does  not  apply,  and  where  EPA  has  re- 
served its  enforcement  discretion,  other  existing  EPA  enforcement  policies  remain 
applicable.  The  State's  and  EPA's  options  in  these  circumstances  include  discretion 
to  take  or  not  take  formal  enforcement  action  in  light  of  factual,  equitable,  or  com- 
munity capacity  considerations  with  respect  to  violations  that  had  been  identified, 
during  compliance  assistance  and  were  not  corrected.  Neither  the  State's  actions  in 
providing,  nor  in  failing  to  provide,  compliance  assistance  shall  constitute  a  legal 
defense  in  any  enforcement  action.  However,  a  community's  good  faith  efforts  to  cor- 
rect violations  during  compliance  assistance  may  be  considered  a  mitigating  factor 
in  determining  the  appropriate  enforcement  response  or  penalty  in  subsequent  en- 
forcement actions. 

Nothing  in  this  policy  is  intended  to  release  a  State  from  any  obligations  to  supply 
EPA  with  required  routinely  collected  and  reported  information.  As  described  above, 
States  should  provide  EPA  with  lists  of  participating  small  communities  and  copies 
of  final  compliance  agreements  and  schedules.  States  should  also  give  EPA  imme- 
diate notice  upon  discovery  of  a  violation  or  circumstance  that  may  present  an  im- 
minent and  substantial  endangerment  to,  has  caused  or  is  causing  actual  serious 
harm  to,  or  presents  serious  threats  to,  public  health,  welfare,  or  the  environment. 

This  policy  has  no  effect  on  the  existing  authority  of  citizens  to  initiate  a  legal 
action  against  a  community  alleging  environmental  violations. 

This  policy  sets  forth  factors  for  consideration  that  will  guide  the  Agency  in  its 
exercise  of  enforcement  discretion.  It  states  the  Agency's  views  as  to  how  the  Agency 
intends  to  allocate  and  structure  enforcement  resources.  The  policy  is  not  final  agen- 
cy action,  and  is  intended  as  guidance.  This  policy  is  not  intended  for  use  in  plead- 
ing, or  at  hearing  or  trial.  It  does  not  create  any  rights,  duties,  obligations,  or  de- 
fenses, implied  or  otherwise,  in  any  third  parties. 

Policy  Assessment 

Measuring  the  success  of  compliance  assistance  programs  is  a  critical  component 
of  EPA's  ability  to  access  the  results  of  compliance  and  enforcement  activities.  EPA 
will  work  with  States  to  evaluate  the  effectiveness  of  the  Policy  on  Flexible  State 
Enforcement  Responses  to  Small  Community  Violations.  Within  three  years  follow- 
ing its  issuance,  EPA  will  consider  whether  the  policy  should  be  continued,  modi- 
fied, or  discontinued. 


7  EPA  will  regard  any  unaddressed  violation  or  circumstance  that  may  present  an  imminent 
and  substantial  endangerment  to,  has  caused  or  is  causing  actual  serious  harm  to,  or  presents 
a  serious  threat  to,  public  health,  welfare,  or  the  environment  in  a  small  community  participat- 
ing in  a  State  environmental  compliance  assistance  program  as  a  matter  of  national  significance 
which  requires  consultation  with  or  the  concurrence  of,  as  appropriate,  the  Assistant  Adminis- 
trator for  Enforcement  and  Compliance  Assurance  or  his  or  her  delegatee  before  initiation  of 
an  EPA  enforcement  response. 
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Small  Business  Compliance  Assistance 
background 

The  Office  of  Compliance. — In  partnership  with  industry,  academic  institutions, 
environmental  groups  and  other  federal  and  state  agencies — has  established  na- 
tional Compliance  Assistance  Centers  for  four  specific  industry  sectors  heavily  popu- 
lated with  small  businesses  that  face  substantial  federal  regulation.  The  sectors  in- 
clude: printing,  metal  finishing,  automotive  services  and  agriculture. 

The  Centers  are  designed  to  provide: 

— One  stop  shopping. — One  place  to  get  comprehensive,  easy  to  understand  com- 
pliance information  targeted  specifically  to  the  sector. 

— Plain  English  guides. — Prepare  materials  consolidating  information  about  com- 
pliance requirements,  pollution  prevention  and  technical  assistance  resources 
for  use  by  State  assistance  programs,  trade  associations  and  individual  compa- 
nies; 

— Link  pollution  prevention  and  compliance  goals. — Provide  technical  assistance 
and  training  on  applicable  treatment  technologies  to  help  minimize  waste  pro- 
duction and  maximize  utilization  of  pollution  prevention  technologies; 

— Reduce  the  costs  of  compliance. — Develop  state  of  the  art  methodologies  for  au- 
diting protocols;  conduct  surveys  to  assess  compliance  rates  and  identify  infor- 
mation and  technological  barriers  to  compliance;  and  develop  consolidated  re- 
porting programs  to  reduce  transaction  and  monitoring  costs. 

National  Metal  Finishing  Resource  Center. — The  Center's  electronic  data  and 
managed  information  forums  will  supply  most  services  to  users.  Also,  the  NMFRC 
will  provide  users  with  in-house  staff  to  answer  many  questions  concerning  compli- 
ance and  competitiveness.  The  NMFRC  will  help  technical  assistance  seekers  find 
an  appropriate  individual  or  organization  within  a  local  area  to  provide  the  needed 
expertise  to  solve  compliance  and  production  problems.  The  NMFRC  will  offer:  Reg- 
ulatory Information;  Interpretive  Guidance;  Performance  and  Cost  Comparisons 
Across  Technology  Options;  Pollution  Prevention  Case  Studies;  Technical  Forums; 
Vendor  Information;  and  User  Defined  Services. 

The  NMFRC  will  begin  operations  in  1996.  To  receive  further  information  regard- 
ing the  center  and  its  development,  please  submit  your  name,  address,  telephone 
number,  fax  number,  and  Internet  address  (if  available)  to:  Paul  Chalmer,  NCMS 
(tel.  3 13-995-49 11/e-mail  paul.chalmer@ncms.org)  or,  Greg  Waldrip,  US  EPA  (tel. 
202-564-7024/e-mail  waldrip.gregory@epamail.epa.gov) 

National  Printer's  Compliance  Assistance  Center. — The  Center  is  a  virtual  center 
electronically  linking  trade,  governmental  and  university  service  providers  to  effi- 
ciently provide  the  most  current  and  complete  compliance  assistance  and  pollution 
prevention  information  to  the  printing  industry.  Computer  hardware  will  be  main- 
tained at  the  University  of  Illinois  Champaign-Urbana  campus.  The  Great  Lakes  In- 
formation Network  is  providing  support  for  two  Internet  LISTSERVs. 

Initial  center  products  include:  needs  surveys  and  focus  groups  to  determine  exist- 
ing expert  network  and  unmet  customer  needs;  electronic  linkage  to  technical  infor- 
mation on  pollution  prevention  technologies  and  regulatory  compliance,  including 
Internet-based  "LISTSERVs,"  to  facilitate  sharing  of  technical  expertise  to  address 
question  from  printers;  an  electronic  library/repository  of  information  and  compli- 
ance assistance  materials;  "Best  in  Class"  pollution  prevention  materials;  model 
training  packages  for  state  delivery;  and,  support  of  the  Great  Printers  Project's  con- 
solidated reporting  project. 

For  further  information  on  the  Printer's  Assistance  Center,  contact:  Graphic  Arts 
Technical  Foundation — Gary  Jones  (412-621-6941);  Printing  Industries  of  America- 
Ben  Cooper  (703-519-8114);  Illinois  Hazardous  Waste  Research  and  Information 
Center— Gary  Miller  (217-333-8940);  University  of  Wisconsin— Wayne  Pferdehirt 
(608-265-2361);  EPA— Karin  Leff  (202-564-7068);  Internet  http://denrl 
.igis.uiuc.edu/pneac/pneac.html. 

GreenLink™ — The  Automotive  Compliance  Information  Assistance  Center. — By 
using  a  variety  of  communications  technologies,  GreenLink™  will  be  available  to 
anyone  24  hours  a  day,  7  days  a  week,  365  days  a  year.  A  user  can  call  a  toll-free 
number  to  get  voice,  facsimile  or  mailed  information  or  use  the  Internet  or  bulletin 
board  services,  i.e.,  COMPUSERVE,  AMERICA  ON-LINE,  etc.  to  access  EPA's 
Enviro$en$e  information  system  that  will  contain  the  same  information  that  is 
available  through  the  toll-free  number.  In  addition,  GreenLink™  will  be  capable  of 
linking  similar  information  through  the  States's  Internet  systems  as  they  become 
available. 

GreenLink™  plans  to  provide  information  on  a  variety  of  topics,  including:  Used 
Oil     Management;     Hazardous     Waste     Identification;     Asbestos;     Floor     Drains 
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(Stormwater);  Emergency  Spill  Procedures;  Antifreeze;  Underground  Storage  Tanks; 
Part  Solvents;  Paints  and  Thinners;  Pollution  Prevention  Alternatives;  Motor  Vehi- 
cle Air  Conditioning  Repair. 

For  further  information,  contact:  U.S.  EPA,  Everett  Bishop  (202)  564-7032;  and 
CCAR,  Sherman  Titens  (816)  561-8388. 

The  National  Agriculture  Compliance  Assistance  Center. — Although  USDA  and 
other  agricultural  agencies  provide  educational  and  technical  information,  assist- 
ance in  complying  with  environmental  requirements  has  not  been  as  readily  acces- 
sible. The  new  Center  will  work  with  USDA  and  other  federal  and  State  agencies 
to  provide  information  on  a  variety  of  topics,  including:  Pesticides;  Animal  waste 
management;  Non-point-source  pollution;  Agricultural  worker  protection;  Ground- 
water, surface  water  and  drinking  water  protection;  Wetlands  protection. 

For  further  information,  contact:  EPA's  Agriculture  Compliant  Assistance  Center, 
726  Minnesota  Avenue,  Kansas  City,  KS  66101,  Telephone:  (913)  551-7207;  Fax: 
(913) 551-7270. 

For  general  information  on  Compliance  Assistance,  contact  Dr.  David  Schnare 
(202) 564-4183. 


Metal  Finishing  Compliance  Assistance 
national  metal  finishing  resource  center 

Purpose. — The  National  Metal  Finishing  Resource  Center  (NMFRC)  will  be  the 
most  substantial,  comprehensive  environmental  compliance,  technical  assistance 
and  pollution  prevention  information  source  available  to  the  metal  finishing  indus- 
try. The  NMFRC  will  benefit  not  only,  metal  finishers,  but  also  the  regulatory  and 
consulting  community.  It  will  be  a  one-stop,  electronically  linked  source  for  all  the 
information  you  need  on  an  occasional  or  regular  basis. 

Key  products. — Electronic  data  and  managed  information  forums  will  supply  most 
services  to  users.  Also,  the  NMFRC  will  provide  users  with  in-house  staff  to  answer 
many  questions  concerning  compliance  and  competitiveness.  The  NMFRC  will  help 
technical  assistance  seekers  find  an  appropriate  individual  or  organization  within 
a  local  area  to  provide  the  needed  expertise  to  solve  compliance  and  production 
problems.  The  NMFRC  will  offer  the  following  services: 

— Regulatory  information. — The  NMFRC  will  provide  compliance  information 
across  environmental  media  including  regulations,  policies,  and  guidances; 

— Interpretive  guidance. — The  NMFRC  will  post  all  available  regulatory  deter- 
minations made  by  EPA  and  its  regional  programs; 

— Performance  and  cost  comparisons  across  technology  options. — The  NMFRC  will 
provide  users  with  cost  comparisons  between  selecting  various  technology  op- 
tions and  identify  any  associated  risks  or  performance  data; 

— Pollution  prevention  case  studies. — Will  be  available  for  users  to  learn  about 

foing  beyond  compliance; 
echnical  forums. — The  NMFRC  will  allow  users  to  post  questions  to  a  forum 
moderator  and  obtain  feedback  from  peers  having  faced  similar  compliance  or 
performance  problems. 
— Vendor  information. — A  directory  will  provide  information  on  vendor  location, 

the  equipment  and  materials  each  provides,  and  contact  information; 
— User  defined  services. — The  NMFRC  will  continuously  take  feedback  from  users 

to  better  tailor  services  to  their  needs. 
Impact  on  industry:  The  NMFRC  will  include  a  comprehensive  set  of  electronic 
links  to  state,  local  and  other  types  of  environmental  and  technical  assistance  pro- 
grams. These  programs  will  provide  the  local  hands-on  assistance  to  metal  finishing 
facilities.  Universities,  states,  local  authorities  with  assistance  programs  will  all  be 
linked  and  be  using  this  network  for  referrals  to  technical  information  and  support. 
The  NMFRC  will  also  provide  a  central  access  point  to  information  on  the  activi- 
ties of  the  major  trade  associations  and  technical  societies  in  tire  industry.  Partners 
in  the  NMFRC  include:  United  States  Environmental  Protection  Agency;  National 
Institute  of  Standards  and  Technology — Manufacturing  Extension  Partnership;  Na- 
tional Center  for  Manufacturing  Sciences;  National  Pollution  Prevention  Round- 
table;  National  Association  of  Metal  Finishers;  American  Electroplaters  and  Surface 
Finishers  Society;  Metal  Finishers  Supplier  Association. 

NMFRC  location:  This  is  a  "virtual"  center  providing  assistance  and  information 
primarily  through  the  Internet  to  clients  nationwide.  NMFRC  operations  will  occur 
at  NCMS's  office  located  in  Ann  Arbor,  Michigan. 
Initial  products: 
— Live  voice  assistance  line  (short-term). 
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— Faxed  information  packages  on  basic  compliance  information  obtained  through 

telephone  keypad  menu  selections. 
— On-line  (electronic)  information  access  to  include:  menu  driven  library  of  avail- 
able materials;  an  in-box  for  questions;  a  list  server  Q&A  bulletin  board  open 
to  users;  and  a  referral  service  to  technical  assistance  providers.  All  features 
will  be  available  through  a  home-page  on  the  World  Wide  Web. 
Next  steps:  Define  parameters  for  delivery  system  and  center  operations;  Compile 
all  relevant  data-and  secure  electronic  links;  Beta  test  prototype  system  with  metal 
finishers  and  technical  assistance  providers;  Begin  promoting  center  through  meet- 
ings, print  and  electronic  media. 

The  NMFRC  will  begin  operations  in  1996.  To  receive  further  information  regard- 
ing the  center  and  its  development,  please  submit  your  name,  address,  telephone 
number,  fax  number,  and  Internet  address  (if  available)  to:  Paul  Chalmer,  NCMS 
(tel.  3 19-995-49 11/e-mail  paul.chalmer@ncms.org)  or  Greg  Waldrip,  US  EPA  (tel. 
202-564-7024/e-mail  waldrip.gregory@epamail.epa.gov). 


Automotive  Repair  Compliance  Assistance 
greenlink"11 — the  automotive  compliance  information  assistance  center 

background 

Automotive  service  and  repair  shops  throughout  the  United  States  now  may  take 
advantage  of  a  national  compliance  information  assistance  center  (GreenLink™)  de- 
signed to  provide  compliance  assistance  information  to  small  businesses  in  this  sec- 
tor. In  a  joint  undertaking,  EPA's  Office  of  compliance  and  the  Coordinating  Com- 
mittee for  Automotive  Repair  (CCAR),  a  consortium  of  35  industry  affiliates,  are  de- 
veloping a  national  automotive  compliance  assistance  center  providing,  a  central- 
ized, multi-accessible  information  system  on  compliance  requirements,  technology 
information  and  activities  that  can  reduce  pollution  generation  as  it  relates  to  the 
various  environmental  statutes  that  an  automotive  service  and  repair  business  may 
confront. 

As  a  commercial/industrial  sector,  Automotive  Service  repair  shops  constitute  the 
largest  small  quantity  generators  of  hazardous  waste  in  the  United  States. 
GreenLink™  seeks  to  improve  compliance  by  helping  the  automotive  service  and  re- 
pair community  identify  flexible,  common  sense  ways  to  comply  with  the  many  envi- 
ronmental, requirements  that  automotive  businesses  are  subject  to  on  a  daily  basis. 

Funding  for  the  Center  was  achieved  through  EPA's  Environmental  Technology 
Initiative  (ETI)  which  was  announced  in  President  Clinton's  1993  State  of  the  Union 
Address.  ETI,  has  as  its  goal,  the  development  of  advanced  and  innovative  environ- 
mental systems  and  treatment  techniques  that  can  yield  greater  environmental  ben- 
efits and  increase  use  of  "green  technologies". 

INFORMATION  ACCESS 

By  using  a  variety  of  communications  technologies,  GreenLink™  will  be  available 
to  anyone  24  hours  a  day,  7  days  a  week,  365  days  a  year.  A  user  can  call  a  toll- 
free  number  to  get  voice,  facsimile  or  mailed  information  or  use  the  Internet  or  bul- 
letin board  services,  i.e.  COMPUSERVE,  AMERICA  ON-LINE,  etc.  to  access  EPA's 
Enviro$en$e  information  system  that  will  contain  the  same  information  that  is 
available  through  the  toll-free  number.  In  addition,  GreenLink™  will  be  capable  of 
linking  similar  information  through  the  State's  Internet  systems  as  they  become 
available. 

TECHNICAL  SUBJECTS  COVERED 

GreenLink™  plans  to  provide  information  on  a  variety  of  topics,  including:  Used 
Oil  Management,  Floor  Drains  (Stormwater),  Antifreeze,  Asbestos,  Underground 
Storage  Tanks,  Pollution  Prevention  Alternatives,  Hazardous  Waste  Identification, 
Emergency  Spill  Procedures,  Part  Solvents,  Motor  Vehicle  Air  Conditioning  Repair, 
Paints  and  Thinners. 

ADDITIONAL  GREENLINK™  PRODUCTS 

Plain- language  materials. — User-friendly  materials  that  consolidate  information 
about  compliance,  requirements,  pollution  prevention,  and  technical  assistance  re- 
sources for  use  by  regional  and  state  assistance  and  educational  programs,  trade  as- 
sociations, individual  businesses,  citizens  and  local  governments. 
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Link  pollution  prevention  and  compliance  goals. — Information  related  to  the  auto- 
motive service  and  repair  industry  to  help  reduce  pollution  and  increase  use  of  the 
latest  pollution  prevention  technologies. 

Reduce  compliance  costs. — Identification  of  common  sense,  flexible  methods  of  re- 
ducing the  costs  of  meeting  environmental  requirements,  including  identification  of 
barriers  to  compliance. 

Referral  directory. — A  directory  of  federal,  state  and  local  governments,  univer- 
sities and  industry  sources  that  can  provide  assistance  and  information. 

Training  and  education  directory. — An  industry  directory  providing  a  current  cal- 
endar of  available  environmental  courses  and  providers. 

GreenLink™  is  scheduled  to  open  during  the  Spring,  1996. 

CONTACTS 

U.S.  EPA,  Everett  Bishop  (202)  564-7032;  and  CCAR,  Sherman  Titens  (816)  561- 
8388. 


Printing  Sector  Compliance  Assistance 
national  printers'  compliance  assistance  center 

PURPOSE 

EPA's  Office  of  Compliance  and  Pollution  Prevention  Policy  staff  is  partnering 
with  industry  and  environmental  experts  to  develop  an  environmental  assistance 
center  for  the  printing  industry  which  includes  compliance  assistance  and  pollution 
prevention  information.  This  industry  is  comprised  largely  of  small  businesses  and 
is  subject  to  significant  regulation.  Initially,  the  Center  will  be  set  up  to  serve  com- 
pliance and  technical  assistance  providers,  including  small  business  technical  assist- 
ance programs,  small  business  development  centers,  regulatory  agencies,  pollution 
prevention  programs,  and  key  trade  associations  in  the  printing  industry. 

PARTNERS 

Printing  Industries  of  America;  Graphic  Arts  Technical  Foundation;  Screening 
and  Graphic  Imaging  Association;  International  Gravure  Association  of  America; 
Flexographic  Technical  Association;  Council  of  Great  Lakes  Governors;  National  Pol- 
lution Prevention;  Roundtable;  Environmental  Defense  Fund;  Flexible  Packaging 
Association;  National  Institute  of  Standards  and  Testing;  U.S  Environmental  Pro- 
tection Agency;  U.  of  Wisconsin — Extension,  Solid  &  Hazardous  Waste  Education 
Center;  and  Hazardous  Waste  Research  and  Information  Center,  111.  Dept.  of  Natu- 
ral Resources. 

CENTER  LOCATION 

This  is  a  "virtual"  center  electronically  linking  trade,  governmental  and  university 
service  providers  to  efficiently  provide  the  most  current  and  complete  compliance  as- 
sistance and  pollution  prevention  information  to  the  printing  industry.  Computer 
hardware  will  be  maintained  at  the  University  of  Illinois  Champaign-Urbana  cam- 
pus. The  Great  Lakes  Information  Network  is  providing  support  for  two  Internet 
LISTSERVs. 

INITIAL  PRODUCTS 

Needs  survey  and  focus  groups  to  determine  existing  expert  network  and  unmet 
customer  needs. 

Electronic  link  to  technical  information  on  pollution  prevention  technologies  and 
regulatory  compliance,  including  Internet-based  "LISTSERVs,"  to  facilitate  sharing 
of  technical  expertise  to  address  question  from  printers. 

Electronic  library/repository  of  information  and  compliance  assistance  materials. 

"Best  in  Class"  pollution  prevention  materials. 

Model  training  packages  for  state  delivery. 

Support  of  Great  Printers  Project's  consolidated  reporting  project. 

CONTACTS 

Graphic  Arts  Technical  Foundation — Gary  Jones  (412-621-6941) 
Printing  Industries  of  America — Ben  Cooper  (703-519-8114) 

Illinois  Hazardous  Waste  Research  and  Information  Center — Gary  Miller  (217- 
333-8940) 

University  of  Wisconsin — Wayne  Pferdehirt  (608-265-2361) 


BOSTON  PUBLIC  LIBRARY 

158  1111 

3  9999  05570  733  3 

EPA— Karin  Leff  (202-564-7068) 

Internet  http://denrl.igis.uiuc.edu/pneac/pneac.html 


Agriculture  Compliance  Assistance  Center 
background 

The  U.S.  Environmental  Protection  Agency  (EPA),  with  the  support  of  the  Depart- 
ment of  Agriculture  (USDA),  has  developed  a  National  Agriculture  Compliance  As- 
sistance Center  to  provide  a  base  for  "one-stop  shopping"  for  the  agriculture  commu- 
nity— one  place  for  the  development  of  comprehensive,  easy-to-understand  informa- 
tion about  approaches  to  compliance  that  are  both  environmentally  protective  and 
agriculturally  sound.  The  Ag.  Center,  a  program  offered  by  EPA's  Office  of  Compli- 
ance, seeks  to  increase  compliance  by  helping  the  agricultural  community  identify 
flexible,  common  sense  ways  to  comply  with  the  many  environmental  requirements 
that  affect  their  business. 

INFORMATION  ACCESS 

The  Ag.  Center  will  rely  heavily  on  existing  sources  of  agricultural  information 
and  established  distribution  mechanisms.  The  Ag  Center  is  designed  so  growers, 
livestock  producers,  other  agribusinesses  and  agricultural  information/education 
providers  can  access  its  resources  easily — through  telephone,  fax,  mail,  and  EPA's 
Enviro$en$e  computer  bulletin  board. 

The  Ag  Center  will  be  coordinated  from  EPA's  Kansas  City  regional  office.  This 
will  give  it  direct  access  to  a  large  segment  of  the  agricultural  community  and  first- 
hand information  on  factors  that  affect  the  compliance  of  producers  and  agri- 
businesses. 

INTEGRATING  WITH  OTHER  AGRICULTURAL  AGENCIES 

Although  USDA  and  other  agricultural  agencies  provide  educational  and  technical 
information,  assistance  in  complying  with  environmental  requirements  has  not  been 
as  readily  accessible.  The  new  Center  will  work  with  USDA  and  other  federal  and 
State  agencies  to  provide  information  on  a  variety  of  topics,  including:  Pesticides, 
Non-point-source  pollution,  Groundwater,  surface  water  and  drinking  water  protec- 
tion, Animal  waste  management,  Agricultural  worker  protection,  Wetlands  protec- 
tion. 

In  addition,  the  Ag  Center  will  support  regional  and  state  regulatory  agencies  in 
their  effort  to  provide  compliance  assistance  to  local  agricultural  communities. 

ADDITIONAL  AG  CENTER  PRODUCTS 

Plain-language  materials. — User-friendly  materials  that  consolidate  information 
about  compliance  requirements,  pollution  prevention,  and  technical  assistance  re- 
sources for  use,  by  regional  and  state  assistance  and  educational  programs,  trade 
associations,  individual  businesses,  citizens  and  local  governments. 

Link  pollution  prevention  and  compliance  goals. — Information  related  to  agri- 
culture to  help  reduce  pollution  and  increase  use  of  the  latest  pollution  prevention 
technologies. 

Reduce  compliance  costs. — Identification  of  common  sense,  flexible  methods  of  re- 
ducing the  costs  of  meeting  environmental  requirements,  including  identification  of 
barriers  to  compliance. 

CONTACTS 

EPA's  Agriculture  Compliance  Assistance  Center,  726  Minnesota  Avenue,  Kansas 
City,  KS  66101,  Telephone:  (913)  551-7207,  Fax:  (913)  551-7270. 


Letter  From  Frederick  L.  Webber 

Chemical  Manufacturers  Association, 

Arlington,  VA,  March  12,  1996. 

Ms.  Elaine  G.  Stanley, 

Director,  Office  of  Compliance,  U.S.  Environmental  Protection  Agency,  Washington, 

DC. 

Dear  Ms.  Stanley:  The  Chemical  Manufacturers  Association  (CMA)  strongly 

urges  the  Environmental  Protection  Agency's  Office  of  Compliance  to  move  forward 

with  the  concept  of  a  "Chemical  Manufacturers  Compliance  Assistance  Center."  The 
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members  of  CMA  have  been  encouraged  by  the  efforts  your  office  has  been  making 
to  advance  the  concepts  of  compliance  assistance  and  sector-based  strategies,  and 
we  believe  the  creation  of  a  Center  focused  on  compliance  issues  pertaining  to  the 
chemical  industry  would  be  a  natural  next  step  in  that  process.  We  welcome  the  op- 
portunity to  partner  with  you  in  the  development  of  this  Center,  to  best  ensure  that 
it  meets  the  compliance  needs  of  the  industry. 

Compliance  assistance  designed  to  enhance  understanding  of  regulations  and  to 
ensure  cost-effective  compliance,  developed  in  cooperation  with  regulated  entities,  is 
the  key  to  raising  the  compliance  rates  beyond  the  levels  generated  by  the  tradi- 
tional enforcement  approach.  As  you  know,  CMA  has  been  working  with  your  office 
since  last  June  to  create  compliance  assistance  tools  for  specific  regulations — the 
first  time  EPA  and  industry  have  ever  collaborated  on  such  a  project.  The  first  effort 
centered  on  the  leak  repair  amendments  to  the  Refrigerant  Recycling  Rule.  This 
project  has  just  been  completed  and  we  are  thrilled  with  the  results.  The  tools  cre- 
ated through  this  partnership  are  thorough  and  easy  to  understand  and  will  aid  our 
industry — as  well  as  others — in  complying  with  this  regulation.  Based  on  the  suc- 
cess of  this  process,  we  and  your  staff  have  begun  developing  a  second  set  of  tools 
for  the  RCRA  Subpart  CC  rule.  We  look  forward  to  this  and  other  opportunities  to 
develop  additional  compliance  assistance  tools  with  your  office. 

We  believe  these  joint  projects  will  prove  to  be  some  of  the  most  effective  expendi- 
tures your  Agency  may  make  in  promoting  compliance.  The  creation  of  a  Chemical 
Manufacturers  Compliance  Assistance  Center  focused  principally  on  developing  com- 
pliance assistance  tools,  and  similar  efforts,  can  only  enhance  your  office's  success. 
Such  a  center  would  also  assist  CMA's  members  in  promoting  the  goals  of  Respon- 
sible Care®.  Through  Responsible  Care®,  CMA  members — and  their  customer/sup- 
plier partners — share  information  on  successful  practices  to  help  each  other  improve 
their  health,  safety  and  environmental  performance.  A  Compliance  Assistance  Cen- 
ter would  facilitate  this  sharing  and  would  generate  additional  tools  that  members 
can  rely  upon  in  complying  with  the  broad  spectrum  of  complex  regulations  that  af- 
fect their  daily  operations. 

Frederick  L.  Webber, 

President  and  CEO. 

CONCLUSION  OF  HEARING 

Senator  BOND.  We  share  that  view.  The  hearing  is  recessed. 
Thank  you. 

[Whereupon,  at  3:16  p.m.,  Thursday,  February  29,  the  hearing 
was  concluded,  and  the  subcommittee  was  recessed,  to  reconvene 
subject  to  the  call  of  the  Chair.] 
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